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The following index and digest contain the legal items which have appeared 
in The Banking Law Journal during 1940. 

The entire arrangement, including the number of the sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. THE 
DIGEST contains the digests of more than 10,000 banking decisions which have 
been published in The Banking Law Journal from the time of its establishment 


in 1889 down to December, 1940. 


ACCEPTANCES 


§11. Retention of bill as acceptance. 


A bank which neglected, failed, or 
refused to return a check drawn upon 
it within twenty-four hours after the 
delivery of such check to it is deemed 
to have accepted the same and its lia- 
bility is determined accordingly. First 
State Bank of Talihina v. Black Bros. 
Co., Inc., Okla., 101 Pac. Rep. (2d) 802. 
57 B. L. J. 481. 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker 
or indorser. 


A vice-president of the company 
which was maker of the note, signed 
the note before delivery to the payee, 
after the following words, ‘Demand, 
notice and protest waived. Payment 
guaranteed,” and was held liable on 
the note as accommodation indorser 
within the Negotiable Instruments 
Law, notwithstanding the fact that the 
assignee of the payee accepted pay- 
ment of twenty per cent on the note 
from a stranger to the instrument 
without his consent. Winton v. Sulli- 
van, Col., 91 Pac. Rep. (2d) 996. 67 
B. L. J. 248. 


§41. Liability to party accommodated. 


A note contained the following pro- 
vision on its face: “It is agreed by any 
person, firm or corporation who writes 
his, her or its name, on the face or 
back of this note, whether they are 
makers, indorsers, sureties or guaran- 
tors, or not, that they or any of them 
shall be regarded as principals as be- 
tween them or any of them and the 
holder thereof, and we hereby waive 


notice of demand, non-payment, dis- 
honor and of protest.” It was held that 
a payee, who discharged note, was not 
entitled to recover from an indorser, 
by virtue of the above provision in the 
note, where evidence showed that the 
indorsement was made solely for the 
accommodation of the payee and was 
without consideration. Hess v. Gower, 
Pa., 11 Atl. Rep. (24) 787. 57 B.L.J. 
682. 


§42. Liability to parties other than the 
one accommodated. 

An accommodation party is liable on 
the instrument to a holder in due 
course, notwithstanding such holder at 
the time of taking the instrument knew 
him to be only an accommodation 
party. Leonard v. Woodward, Mass., 
25 N. E. Rep. (2d) 705. 57 B. L. J. 623. 

An automobile was repossessed but 
was not resold according to the provi- 
sions of law relative to conditional 
sales. It was held that the conditional 
buyer of the automobile was discharged 
from further liability on his note rep- 
resenting part payment of the purchase 
price. The accommodation indorser of 
the note was likewise discharged and 
released according to Sec. 201 of the 
Negotiable Instrument Law, N. Y. 
(Sec. 120 of the Uniform Negotiable 
Instruments Law.) Brosnan v. Benja- 
min, 19 N. Y. Supp. App. (2d) 731. 
57 B. L. J. 651. 


§50. Note given to deceive bank exam- 
iner. 

A person who signs a note payable 
to a bank, without receiving consider- 
ation but merely for the purpose of 
giving the assets of the bank a more 
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favorable appearance in the event of 
examination by the banking depart- 
ment will be liable on the note when 
the bank ceases to be a going concern. 
Farmers State Bank in Merkel v. Lar- 
gent, Tex., 132 S. W. Rep. (2d) 482. 
57 B. L. J. 5. 


AGENTS 


§56. Agent’s authority. 


An employer placed his bookkeeper 
in charge of his business with author- 
ity to draw pay roll checks, including 
checks for the bookkeeper’s own sal- 
ary. Over a period of fourteen months, 
the bookkeeper signed three checks ag- 
gregating $180 and delivered them to 
his landlord in payment of his rent. In 
an action by the landlord against the 
bank for the amount of the checks, it 
was held that when the employer failed 
to object before the second check was 
presented to the bank, eight months 
after the first, he apparently placed 
the stamp of his approval on his book- 
keeper’s conduct and was thereafter 
estopped to deny his authority. Gor- 
don v. Pettingill, Col., 96 Pac. Rep. 
(2d) 446. 57 B. L. J. 162. 


§57. Agent’s authority to indorse. 


A firm of attorneys authorized to 
collect a sum due to a client and hav- 
ing an interest in the proceeds of the 
collection to the extent of its fee for 
services, has implied authority to in- 
dorse a check, sent to the attorneys in 
settlement of the claim, payable to the 
order of the client and collect the pro- 
ceeds. John Bean Manufacturing Co. v. 
Citizens Bank of Gainesville, Ga., 
4S. E. Rep. (2d) 924. 57 B. L. J. 1. 


§58. Personal liability of agent on note. 


Under the Uniform Negotiable In- 
struments Act it is uniformly held that 
a suit may not be maintained on a 
promissory note against an undisclosed 
principal whose signature does not ap- 
pear thereon, unless the note is signed 
by use of his trade or other assumed 
name. The remedy against an undis- 
closed principal, who is not liable on 
an instrument not containing his name, 
is to disregard the liability on the in- 
strument and to maintain a separate 
suit to recover the original considera- 
tion received by him. Lady v. Thomas, 
Cal., 102 Pac. Rep. (2d) 396. 57B.L. J. 
685. 


ALTERED PAPER 


§63. Material alterations. 


The maker of a note added a seal 
after his name without the knowledge 
or consent of defendant, the indorser 
on the note. The seal was added after 
the execution, delivery, and indorse- 
ment of the note, and after its due 
date. It was held that this addition 
constituted a material alteration of the 
note, relieving the indorser from lia- 
bility. Baumer v. Du Pont, Pa., 12 Atl. 
Rep. (2d) 566. 57 B. L. J. 499. 


§68. Alteration as to interest. 


Plaintiff pledged certain shares of 
stock as collateral for several demand 
notes payable to defendant bank as the 
result of obtaining a loan. Defendant 
bank drew a pencil line through the 
figure “5” on the face of each note and 
inserted in pencil the figure “6.” De- 
fendant contended that the changes or 
notations were not material, being in 
the nature of memoranda and result- 
ing from a practice of the defendant 
of revising the rates of interest pay- 
able on demand notes. It was held 
that there was a material alteration of 
the notes. Perry v. Manufacturers Na- 
tional Bank of Lynn, Mass., 25 N. E. 
Rep. (2d) 730. 57 B. L. J. 522. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§104. Property subject to garnishment. 


A bidder on a city contract deposited 
a certified check with the city in lieu 
of a bond as security for executing the 
contract if his bid were accepted. 
While the check was being held by the 
city, a judgment creditor of the bidder, 
in a proceeding against the certifying 
bank, attempted to garnishee the 
check. It was held that the check was 
not subject to garnishment. Gilbert v. 
Pioneer National Bank of Duluth, 


Minn., 288 N. W. Rep. 153. 57 B. L. J. 112. 


§105. —Funds deposited in bank. 

A creditor, who had obtained judg- 
ment against his debtor, brought gar- 
nishment proceedings against the bank 
in which the debtor had deposited 
money. The money which the debtor 
had on deposit in the bank was in his 
individual credit, the deposit standing 
in the name of “Mack D. Messer, 
Agent.” The court allowed the debtor 
to show that his wife was the real 
beneficial owner of the money. Glad- 
den v. Columbiana Savings Bank, Ala., 
193 So. Rep. 185. 57 B. L. J. 420. 
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BANKING 


§127. —Practicing law. 


A trust company authorized to act 
as executor, administrator, trustee, 
guardian, agent, custodian, and man- 
ager is not engaged in the “practice of 
law” in probating wills; giving advice 
on the management of estates, and in 
presenting elementary legal informa- 
tion to customers of its trust depart- 
ment, where company gives informa- 
tion only to actual or prospective cus- 
tomers in connection with actual or 
prospective employment in its author- 
ized business; and in _ occasionally 
drafting trust agreements, where com- 
pany ordinarily recommends that cus- 
tomer employ his own independent 
attorney to draft trust agreement at 
his own expense, does not advise or 
attempt to influence customers con- 
cerning which of several courses should 
be pursued, and makes no additional 
charge for drafting services. Merrick v. 
American Security & Trust Co., 107 
Fed. Rep. (2d) 271. 57 B. L. J. 174. 
Affirming 22 Fed. Supp. 177. 56B.L. J. 
120. 


§128. —Acting as guarantor. 

A bank ‘became surety on a bond ex- 
ecuted by its cashier as guardian of 
the persons and estates of certain 
minors. It appeared that the bank 
persuaded the cashier to accept the ap- 
pointment as guardian because of its 
desire to receive the guardianship ac- 
count with the prospect that it might 
amount to something good for the bank 
later on. In an action to recover a 
shortage in the accounts of the guard- 
ian, it was held that inasmuch as the 
bond was for the ibank’s benefit, the 
bank was liable on its contract of 
surety. The court found that the bank 
was authorized ‘by its charter to make 
this bond. Merchants & Planters 
Bank & Trust Company v. Deaton, 
Ark., 141 S. W. Rep. (2d) 543. 57 
611. 


§132. Merger and consolidation. 

If a stockholder of a national bank, 
which merges with state banks into a 
new national bank, notifies the direc- 
tors of his bank of his dissent to the 
merger, but fails to comply with statu- 
tory requirement as to notice of his 
dissent to the directors of the new 
bank, he is bound by the consolidation 
plan and cannot recover the value of 
his stock in the old bank under coun- 
terclaim in action by new jbank’s re- 
ceiver for superadded amount assessed 


against such stockholder. Roach v. 
Stastny, 104 Fed. Rep. (2d) 559. 57 
B. L. J. 256. 


BANKRUPTCY 


§142. Preferences within four months 
of bankruptcy. 

A company, engaged in fruit preserv- 
ing, obtained a loan of $4,250 from a 
bank and as security for the loan exe- 
cuted mortgages on its real and per- 
sonal property. The proceeds of the 
loan were immediately used in paying 
warehouse storage charges and other 
pressing obligations. Two days after 
the mortgages were recorded the com- 
pany was petitioned into involuntary 
bankruptcy. Subsequently it was ad- 
judicated a bankrupt and a trustee was 
appointed. It was held that the com- 
pany borrowed with the intention of 
continuing business and that payment 
of the storage charges on essential 
raw materials was vital if the company 
was to continue its business. The 
mortgages were not executed in con- 
templation of bankruptcy since the 
parties acted in good faith without in- 
tending to defeat the provisions of the 
Bankruptcy Act. Marshall v. Florida 
National Bank of Jacksonville, 112 Fed. 
Rep. (2d) 380. 57 B. L. J. 689. 


§145. Priorities among creditors. 


A national bank stock assessment 
claim against the estate of a decedent 
is an unsecured and unpreferred claim 
and becomes payable only as of the 
date of the assessment and is collect- 
ible from a deceased’s estate only in 
the same manner and to the same ex- 
tent as other claims of like character. 
Hart v. Burke, 108 Fed. Rep. (2d) 82. 
57 B. L. J. 281. 


§149. —Deposits made when bank in- 
solvent. 

One who deposits money in a bank 
at a time when the bank is hopelessly 
insolvent to the knowledge of its offi- 
cers will be entitled to a preference in 
payment upon the failure of the bank. 
Smith v. Stillman, Fla., 193 So. Rep. 


§150. —Special deposits held preferred 
claims. 


Where money was deposited in a 
bank with instructions to pay it to a 
specified person upon his delivering to 
the bank a warranty deed to certain 
property, and the bank fails with the 
fund still in its possession, the person. 
to whom the money is to be paid wilk 
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be entitled to a preferred claim. Such 
a deposit is known as a deposit for a 
special purpose. The bank becomes a 
trustee of the fund and the owner is 
entitled to the full amount upon the 
failure of the bank. Rossman v. Blunt, 
104 Fed. Rep. (2d) 877. 57 B. L. J. 117. 


§159. —Holder of cashier’s check. 


Where a trust company assigns a 
bond and mortgage and is authorized 
and directed by assignee to collect the 
principal and interest due thereon and 
to pay the proceeds to assignee, the 
understanding is that the trust com- 
pany is to act simply as bailee or trus- 
tee for the funds collected. So, if the 
trust company collects the funds due 
and issues a treasurer’s check for the 
sum. collected, and then fails before 
the check is paid, the assignee is en- 
titled to priority over general credi- 
tors. Mcllroy v. New Jersey Title 
Guarantee & Trust Company, N. J., 10 
Atl. Rep. (2d) 469. 57 B. L. J. 301. 


The plaintiff was indebted to a bank 
in the sum of $790.00. In October, 
1938, he delivered shares of stock to the 
bank as collateral with instructions to 
hold the shares until they reached the 
price of $21 on the Exchange, then to 
sell them and “pay your loan in full, 
with interest, and hold the balance un- 
til called for by myself.” Later he de- 
livered additional shares under similar 
instructions. The bank sold the stock 
January 3, 1939, and paid the loan, 
leaving a balance due the plaintiff of 
$3,362.25. The bank issued a treas- 
urer’s check for that amount and 
placed it among the papers relating to 
the transaction to await the plaintiff's 
call for it. Before the plaintiff called, 
however, the bank was closed. It was 
held, in these circumstances, that the 
plaintiff was entitled to a preference 
in payment over the bank’s general 
creditors. Hopper v. New Jersey Title 
Guarantee & Trust Co., N. J., 11 Atl. 
Rep. (2a) 60. 57 B. L. J. 207. 


One Dischinger purchased from the 
Wellston Trust Company a treasurer’s 
check made payable to the Phillips 
Petroleum Company and then deliv- 
ered it to the latter. Before the check 
was presented for payment the Trust 
Company closed its doors. It was held 
that the bank merely sold its credit to 
Dischinger, who purchased from it an 
evidence of indebtedness as to which 
the bank assumed no greater obliga- 
tion for payment than in the case of 
any other indebtedness it might incur. 
Hence, the check did not become a pre- 


ferred claim against the assets of the 
bank which became insolvent prior to 
payment. In re Wellston Trust Com- 
pany, Mo., 137 S. W. Rep. (2d) 631. 
57 B. L. J. 457. 


§160. —Holder of draft not entitled to 
preference. 


The plaintiff sugar company main- 
tained a deposit in the National Bank 
of Kentucky, not subject to check. The 
bank failed on November 16, 1930, and, 
at that time, the sugar company held 
two drafts for $27,000 and $31,000 re- 
spectively, representing remittances 
from the bank which had not been col- 
lected. It was held that the sugar 
company was not a preferred creditor 
of the bank with respect to the drafts. 
The arrangement between the bank 
and the company created a debtor- 
creditor relationship as soon as the 
collection items were received and 
credited. American Sugar Refining 
Co. v. Anderson, 107 Fed. Rep. (2d) 
948. 57 B. L. J. 184. 


§166. Rights of depositors under stat- 
ute. 

Interest, after full payment of prin- 
cipal, is allowed on approved claims of 
depositors against national banks in 
liquidation at the statutory rate in the 
state where the liquidation is con- 
ducted. The interest on such claims 
runs from the date of suspension. 28 
U. S. C. A. § 811. Elliott v. First In- 
land National Bank of Pendleton, 32 
Fed. Supp. 839. 57 B. L. J. 577. 


§169. Filing claims. 

The statutes providing for the filing 
of claims with the superintendent of 
banks apply only to claims against the 
bank in existence at the date of its 
closing, and not to claims arising out 
of the operation of the bank by the su- 
perintendent. General Code, Ohio, 
§§ 710-90, 710-92. However, a super- 
intendent of banks, acting as successor 
of an insolvent bank which has been 
trustee of a trust for the operation of 
a hotel, may be held liable in damages 
in his capacity as trustee of such trust 
for injuries sustained as the result of 
the unsafe condition of the hotel prem- 
ises. Carey v. Squire, Ohio, 27 N. E. 
Rep. (2d) 175. 57 B. L. J. 777. 


§176. Assuming liabilities of insolvent 
bank. 


An agreement among several banks 
in a certain locality during an eco- 
nomic depression, to make specific 
contributions toward restoring the 


impaired capital of one of their num- 
ber to enable it to continue in business, 
is valid and enforceable. The purpose 
of such an agreement is not merely to 
aid a struggling bank. The agreement 
is primarily intended to protect the 
contributing banks from the possibil- 
ity of having runs made on them 
should the failing bank close. McCoy v. 
Adams, 29 Fed. Supp. 815. 57 B. L. J. 49. 


BOOK REVIEWS 


Bills and Notes. 57 B. L. J. 509. 

First 1940 Edition of Rand McNally 
Bankers Directory. 57 B. L. J. 286. 

Final 1940 Edition of Rand McNally 
Bankers Directory. 57 B. L. J. 734. 

Immediate Adjustments in Estate 
Plans, Trusts, and Life Insurance 
Necessitated by Recent Supreme Court 
and Other Decisions. 57 B. L. J. 509. 

Principles of Business Law. 57 
B. L. J. 510. 

The Over-the-Counter Securities 
Market—What It Is and How It 
Operates. 57 B. L. J. 510. 

Warren’s Personal Loan Calculator. 
57 B. L. J. 509. 


CERTIFICATES OF DEPOSIT 


§232. Payment of certificate. 


The mere renewal of a certificate of 
deposit is not a payment of the origi- 
nal indebtedness and will not operate 
to discharge the super-added liability, 
for such deposit, of a stockholder of a 
bank, who has transferred his stock 
before renewal. Luikart v. Schmidt, 
Neb., 292 N. W. Rep. 723. 57 B. L. J. 
695. 


CERTIFIED PUBLIC 
ACCOUNTANTS 


Some Reservations on the State 
Street Trust Company Case. 57 
B. 


COLLECTIONS 
Collection of forged paper, see §581. 


§297. Duties of collecting bank; liabil- 
ity for negligence generally. 

Where a draft on the principal by its 
agent contains marginal notations or 
memoranda which state that it is for 
the account of a named customer, such 
statement is not merely a memoran- 
dum for the benefit of the principal 
and its agent, but constitutes a direc- 
tion to the collecting bank for the ap- 
plication of the funds when collected. 
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The agent’s execution and delivery to 
the bank for collection of draft on his 
principal for the account of a named 
customer of the principal made the 
bank the agent of the customer with 
respect to payment of the proceeds, 
even though the customer had nothing 
to do with the execution or delivery of 
the draft and did not know that it had 
been drawn. The collecting bank upon 
making collection became the debtor 
of the customer and not the debtor of 
the agent. Peavy-Moore Lumber Co., 
Inc. v. First National Bank of Beau- 
mont, Tex., 128 S. W. Rep. (2d) 1158. 
57 B. L. J. 236. 

Defendant turned two notes over to 
a cashier of a bank for collection with 
the understanding that the amounts 
collected thereunder were to be cred- 
ited on defendant’s note held by the 
bank. The latter initiated proceedings 
on the notes and recovered judgments 
for the amounts due. Thereafter a new 
cashier was appointed who informed 
defendant that he did not want to serve 
as collecting agent and requested that 
defendant effect some disposal of the 
notes. After the defendant failed to 
arrange for disposal of the notes, non- 
indebtedness agreements were executed 
by the bank to the makers of the notes 
turned over by the defendant for col- 
lection. It was held that these agree- 
ments did not refer to the notes or 
judgments and therefore could not be 
construed as “receipts” evidencing set- 
tlement of makers’ obligations to de- 
fendant, so as to entitle defendant to 
credit for the amount of such notes on 
his note held by the bank. Bank of 
Cloutierville v. Poche, La., 197 So. Rep. 
691. 57 B. L. J. 802. 


§306. —Effect of custom to receive 
something other than cash. 


Instructions to a bank to which draft 
was forwarded for collection, to sur- 
render draft and attach bill of lading 
and invoice only on payment of draft, 
were not the equivalent of instructions 
to surrender documents only on pay- 
ment of draft in cash, and under Penn- 
sylvania Bank Collection Code of 1931, 
bank could accept payment iby check. 
Bunge v. First National Bank of Mount 
Holly Springs, Pa., 34 Fed. Supp. 119. 


§327. Failure of bank connected with 
collection transaction; rights of 
parties. 

See also §145 et seq. 
A drawer deposited a draft for col- 
lection with a Mississippi bank, which 


| 


vi THE BANKING LAW JOURNAL 


credited the drawer’s account with the 
amount of the draft, with the right of 
the drawer to draw against the same. 
The Mississippi bank forwarded the 
draft for collection to the defendant 
bank in Missouri. Upon learning that 
the Mississippi bank became insolvent 
and was closed for liquidation, the 
defendant bank applied the proceeds of 
the draft on its indebtedness to it of 
the Mississippi bank. It was held that 
the title to the draft passed to the 
Mississippi bank despite the reserva- 
tion of the right to charge ‘back the 
amount of the draft to the drawer in 
case it was not accepted by the drawee. 
Consequently, the drawer was not 
entitled to recover the amount of the 
draft from the defendant bank. Missis- 
sippi Cottonseed Products Co. v. First 
National Bank in St. Louis, Mo., 142 
S. W. Rep. (2d) 1106. 57 B. L. J. 813. 


CONSIDERATION 


§342. Instances of sufficient considera- 
tion. 


An officer of a bank, who indorses a 
note payable to the bank for the pur- 
pose of enabling the bank to borrow 
money thereon, although he receives 
no consideration for his indorsement, 
is not regarded as an accommodation 
indorser and he will be liable on the 
note to the bank or to a subsequent 
holder. Commercial Investment Co. v. 
Graves, Tex., 1382 S. W. Rep. (2d) 439. 
57 B. L. J. 73. 


DEPOSITS 


§390. Relation between bank and de- 
positor. 

Where a deposit is made under cir- 
sumstances which give the depositor 
no right to control it, the relationship 
of debtor and creditor between the 
bank and the depositor does not exist. 

Appellant, the alleged depositor, and 
the bank were controlled by the same 
corporation. Appellant ostensibly sold 
$200,000 of notes to the corporation and 
thereby attempted to create a deposit 
in the following manner. It mailed the 
notes to the bank with directions to de- 
liver them to the corporation upon re- 
ceipt of $200,000 and to deposit the 
proceeds in the bank to appellant’s 
credit. Upon receipt of the notes the 
bank credited appellant on its books 
with the $200,000 as a deposit and 
charged the corporation with an equal 
sum and kept the notes. It was held 
that the purported sale of the notes 


and deposit of their proceeds were 
make-believe, evidenced by nothing 
more substantial than bookkeeping en- 
tries, kept up until after the failure of 
the bank. The alleged deposit was not 
under appellant’s control or subject to 
its check or to withdrawal by it. Ken- 
tucky Rock Asphalt Company v. Hel- 
burn, 108 Fed. Rep. (2d) 779. 57 
B. L. J. 339. 


§392. Security for deposits—national 
banks. 


A national bank may pledge assets 
to secure deposits of funds made by 
governmental agencies, even though 
they may not be “public money” within 
the scope of section 45 of the National 
Banking Act, 13 Stat. 99, 113, 12 U. S.C. 
sec. 90, 12 U. S. C. A. sec. 90. Deposits 
were made with the Commercial Na- 
tional Bank by three separate govern- 
mental agencies, the Inland Waterways 
Corporation, the United States Ship- 
ping Board Merchant Fleet Corpora- 
tion, and the Secretary of War on be- 
half of the Panama Canal Zone. After 
the bank’s insolvency suit was brought 
by the receiver for the recovery of the 
pledged assets or their proceeds to the 
extent of the amount in excess of the 
dividends paid to the general deposi- 
tors. It was held that the funds of 
these corporations are for all practical 
purposes Government funds, and there- 
fore the receiver could not claim the 
pledged assets. The corporations per- 
form governmental functions and are 
wholly owned by the United States. 
The form which Government takes is 
wholly immaterial. Inland Waterways 
Corporation v. Young, 60 Sup. Ct. Rep. 
646. 57 B. L. J. 372. 

A national bank, located in the state 
of New York, has no power, under the 
laws of that state, to pledge its assets 
to secure a deposit of public funds. 
Where such a pledge is made and the 
bank subsequently fails, the receiver 
will be entitled to reclaim the pledged 
assets without return of the deposits 
made in reliance on the pledge. 12 
U. S. C. A. sections 90, 91, 194. City 
of Yonkers v. Downey, U. S., 60 Sup. 
Ct. Rep. 796. 57 B. L. J. 416. 


§393. Security for 
banks. 


Postal savings funds belong to the 
United States, even if, strictly speak- 
ing, they are not public moneys. Con- 
sequently, the United States must be a 
necessary party to any suit involving 
the right of a bank to pledge any of 
its assets to secure deposits of postal 


deposits — state 
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savings funds. Farley v. Albers, 112 
Fed. Rep. (2d) 401. 57 B. L. J. 601. 


§399. Bank entitled to written demand. 


A bank charged the account of a 
depositor with the amount of a draft 
which was not drawn or authorized by 
the depositor. Without making a de- 
mand upon the bank for the repayment 
of the amount charged against his ac- 
count, the depositor brought suit 
against the bank to recover damages. 
It was held that the depositor could 
not maintain an action against the 
bank for the amount of his deposit un- 
til he had made a demand upon the 
bank for repayment. Stevens v. First 
National Bank of Painted Post, 18 
N. Y. Supp. (2d) 451. 57 B. L. J. 463. 


§404. General deposits. 

In the absence of a clear agreement 
to the contrary, express or implied, a 
deposit is presumed to be a general de- 
posit, even though the bank may know 
that the deposit is to be used for a 
particular purpose. Williams v. Dick- 
enson County Bank, Va., 7 S. E. Rep. 
(2d) 885. 657 B. L. J. 526. 


§405. Special deposits. 

A special deposit is created when 
there is an agreement, at time deposit 
is made, that it shall be held separate 
as a special fund for a specific pur- 
pose and not commingled with other 
funds of the bank or be subject to 
checks drawn by the depositor. In re 
Wellston Trust Company, Mo., 136 
S. W. Rep. (2d) 430. 57 B. L. J. 297. 


§410. Public deposits. 

A check drawn by a taxpayer of the 
borough was deposited ‘by the borough 
solicitor in his bank account. Because 
of improper indorsement of the check, 
the bank was compelled to repay the 
amount of the check to the borough. 
Subsequently, the borough received the 
amount of the check from its solicitor. 
It was held that the bank could re- 
cover from the borough in an action for 
money had and received since the bor- 
ough was in a position of receiving 
payment twice. Indemnity Insurance 
Co. of North America v. Borough of 
Pine Hill, N. J., 10 Atl. Rep. (2d) 738. 
57 B. L. J. 359. 


§412. Deposits by corporate officials 
and other agents. 


The funds of a county were de- 
posited in a national bank fby the 
county treasurer in an account stand- 
ing in his name as treasurer. He 


withdrew funds for the county after 
the bank was placed on a restricted 
basis. It was held that the treasurer 
in depositing and withdrawing the 
funds acted as “agent” of the county 
and payment on order of treasurer 
was payment on order of county, 
which was bank’s “creditor” within the 
statute prohibiting payments by na- 
tional bank to one of its creditors 
over other creditors. Hence, the 
amount received by the county could 
be recovered by the tbank’s receiver. 
12 U. S. C. A. $91. Dunn v. Berks 
County, Pa. 14 Atl. Rep. (2d) 310. 
57 B. L. J. 851. 


§417. Deposits by trustees. 


Where a bank, acting in good faith, 
merely credits trust funds, knowing 
them to ‘be such, to trustee’s personal 
account, it is not liable if trustee sub- 
sequently misappropriates such funds. 

Defendant bank had separate ac- 
counts of a steel company and a body 
company which were under common 
management and control. It was held 
that the bank was justified in believ- 
ing that the steel company had a pro- 
prietary interest in the account of the 
body company, and that its funds were 
properly transferred in the payment 
of its indebtedness to the bank, and 
even if such use constituted a breach 
of trust on the part of the steel com- 
pany toward the body company, the 
bank is not shown to have had knowl- 
edge or notice thereof. Banks et al. v. 
Everett National Bank, Mass., 25 N. E. 
Rep. (2d) 177. 57 B. L. J. 343. 


Knowledge upon the part of a bank 
that deposits made by a debtor of the 
bank in his own name belong to a third 
person absolutely precludes the bank 
from applying such funds to the indi- 
vidual indebtedness of the depositor to 
it. Peoples National Bank v. Coleman, 
Va., 9 S. E. Rep. (2d) 333. 57 B. L. J. 
637. 


If a ‘bank, wherein in the name of a 
fiduciary there is on deposit a trust 
fund known as such to the bank, ac- 
quiesces in the use of the fund or a 
part thereof by the fiduciary in reduc- 
tion or discharge of his personal in- 
debtedness to the bank, it will be liable 
to the beneficiary of the fund for the 
amount thus wrongfully employed; and 
the fiduciary’s surety, having made 
good the loss to the beneficiary, will be 
subrogated to the latter’s right against 
the bank. United States Fidelity & 
Guaranty Company v. Hood, W. Va., 
7S. E. Rep. (2d) 872. 57 B. L. J. 566. 
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A New Jersey statute provided in 
substance that money paid a contrac- 
tor pursuant to a contract for a public 
work is a trust fund in the contrac- 
tor’s hands for the payment of labor, 
materials, and other charges in con- 
nection with the performance of such 
contract. It was held that such money 
is freed of the trust, as to third par- 
ties without notice thereof, when the 


money is mingled with other funds and .- 


deposited in the contractor’s general 
bank account. The bank’s knowledge 
that the contractor is engaged in a 
public works contract is not notice 
that his bank balances are trust funds 
even though among his deposits are 
checks marked on their face as pay- 
ments on account of a contract for a 
public improvement. So long as the 
bank has no notice to the contrary it 
has a right to assume that the deposi- 
tor is committing no breach of trust 
in drawing checks against such an 
account, even though the checks are 
drawn to the bank’s order in payment 
of a debt due from the depositor. 
Amerian Lumberman’s Mutual Casualty 
Company of Illinois v. Bradley Con- 
struction Company, N. J., 13 Atl. Rep. 
(2d) 783. 57 B. L. J. 855. 


§432. Deposits in two names—Massa- 
chusetts. 


Where money was deposited in a 
checking account in the names of two 
persons jointly with the right of either 
person to withdraw the account or any 
part of it by check, it was held that the 
bank was not liable in permitting with- 
drawal by one person by means of 
charge slips against the account. 
Sawyer v. National Shawmut Bank, 
Mass., 28 N. E. Rep. (2d) 455. 57 
B. L. J. 633. 


—New Mexico. 


Husband desired to deposit his 
money in such a manner that it would 
be subject to the use of himself or his 
wife while they lived, and upon the 
death of either of them the money so 
deposited and still left would belong to 
the survivor without the delay and ex- 
pense of having such funds go through 
the probate court. Pursuant to in- 
structions from counsel an account 
was opened in the name of husband 
and wife, as follows: “Mr. Elmer Wat- 
kins or Mrs. C. M. Watkins.” Both 
husband and wife had the right to and 
did withdraw from the account during 
their lifetimes. It was held that the 
money on deposit rightfully belonged 
to the wife’s estatd since it became her 


sole property upon the death of her 
husband by right of survivorship. 
Menger v. Otero County State Bank, 
N. M., 98 Pac. Rep. (2d) 834. 57 
B. L. J. 397. 


§440. —Ohio. 


Husband and wife each deposited 
money in a common fund in a financial 
institution with a stipulation that it 
was payable to either or the survivor. 
It was held that such funds, on hus- 
band’s death, passed to surviving wife 
by virtue of “contract” and not by 
“deed of gift.” Consequently, upon the 
death of wife intestate, the distribution 
thereof was not governed and con- 
trolled by the “half and half statute” 
dealing with descent of estate which 
came from deceased spouse. Gen. Code, 
Ohio, § 10503-5. Berberick v. Courtade, 
Ohio, 28 N. E. Rep. (2d) 636. 57 
B. L. J. 782. 


§459.—Survivor entitled to fund—New 
York. 


The owner of a checking account had 
it transferred to a new checking ac- 
count in the joint names of himself and 
his wife. Both parties signed a “Joint 
Account Declaration,’ which provided 
“. .. that each of us shall have com- 
plete and absolute authority over the 
whole or any part thereof during our 
joint lives, and that the entire right, 
title and interest therein shall vest in 
the survivor.” All subsequent deposits 
except one small item were made by 
the husband. The husband drew more 
than 1,500 checks against the deposit. 
The wife drew no checks against the 
account until after the husband’s 
death, when she withdrew the entire 
balance amounting to $10,847.53. It 
was held, under Section 134, sub. 3 of 
the New York Banking Law, in the ab- 
sence of direct evidence of a contrary 
intention, that the deposit belonged to 
the surviving wife and not to the hus- 
band’s estate. Estate of Archibald R. 
Gardner, Surrogate’s Court, New York. 
57 B. L. J. 53. 


§462. Deposits in trust. 

A savings bank depositor changed his 
account to an account in his name in 
trust for his sister-in-law. He gave 
her the pass book for the purpose of 
making a deposit and she retained it 
until his death. Prior to his death, he 
had a friend write a letter to his sis- 
ter-in-law in which he stated “I want” 
the account divided equally ‘between 
the sister-in-law and his sister. It 
was held that there was a revocable 
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trust in favor of the sister which was 
revoked by the letter and that the two 
women were entitled to share equally 
in the deposit. In re Bearinger’s Es- 
tate, Pa., 9 Atl Rep. (2d) 342. 57 
B. L. J. 63. 


A deposit by one person of his own 
money in the name of ancther as trus- 
tee for a third person creates an ir- 
revocable trust. Tiber v. Heller, 17 
N. Y. Supp. (2d) 59. 57 B. L. J. 429. 


§465. Unclaimed deposits. 


The State of Wisconsin brought an 
action against defendant bank to re- 
cover under escheat statute funds de- 
posited with the bank and left un- 
claimed by depositors for more than 
20 years and to recover the amount of 
cashier’s checks, certified checks, and 
drafts issued by the bank, which it had 
not been called on to pay, and which 
had been outstanding for 20 years. The 
statute involved in this case makes 
specific reference to bank deposits but 
not to cashier’s checks, certified checks, 
and drafts. It was held that the stat- 
ute impliedly covers the latter since 
these items like deposits arose out of 
contracts made by the bank and are 
debts due by the bank. State v. Mar- 
shall & Illsley Bank of Milwaukee, 
Wis., 291 N. W. Rep. 361. 57B.L. J. 703. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


Deposits by trustees, see §417. 
Deposits in trust, see §462. 


§487. Co-executors. 


A testator by his will appointed 
three executors and trustees and stated 
that it was his “will and desire” that 
his trustees employ his son-in-law as 
superintendent and agent for collec- 
tion of all rents from his real estate 
for so long a period as he shall per- 
form his duties to their satisfaction. 
In the construction of this will peti- 
tioned for by two of the trustees and 
wherein one of the trustees and the 
son-in-law filed counterclaims, it was 
held that it was not mandatory that 
the son-in-law be employed and that 
his employment could be terminated 
by action of the majority of the trus- 
tees. “While the general rule,” said 
the court, “is that trustees must act 
as a unit where there are several trus- 
tees, yet where it was the intention of 
the testator that a majority of the 
named trustees may act, that intention 


is controlling.’ Hersh v. Rosensohn, 
N. J., 11 Atl. Rep. (24) 75. 57 B. L. J. 
335. 


§492. Compensation. 


After acting as trustee for a period 
of thirty-four years and collecting two 
per cent as trustee, the trust com- 
pany sought to collect an additional 
one per cent for the entire period in 
accordance with an agreement with the 
testator which stated that “should it 
become necessary to convert the secu- 
rities, then I think the compensation of 
the trustee should be increased to 
three per cent of the income.” It was 
held that the trust company, by taking 
two per cent during the thirty-four- 
year period, had placed its own con- 
struction on the agreement and had 
surrendered its right, if any existed, to 
additional commissions on income al- 
ready distributed. In re Card’s Estate, 
Pa., 9 Atl. Rep. (2d) 557. 57B.L. J. 169. 


A trustee will not be deprived of 
compensation where he has kept proper 
accounts but has not rendered one for 
a certain period because of pending 
litigation involving the trust estate. 
The court has discretion to order the 
payment of part of the compensation 
of the trustee from the principal where 
the income from the trust estate is 
insufficient, even though it was in- 
tended that compensation should be 
paid from income in the first instance, 
In re Quinn’s Estate, R. I., 12 Atl. Rep. 
(2d) 275. 57 B. L. J. 405. 


§494. Powers and duties. 


Defendant created a trust, without 
consideration, shortly after the death 
of his first wife, for the protection of 
his four children by that marriage. 
For a period of about twenty years 
from the time the trust was created, 
the beneficiaries treated their father 
as the actual owner of the trust prop- 
erties, and never requested an account- 
ing of his trust. Subsequently, be- 
cause of ill will caused by their fath- 
er’s remarriage, the beneficiaries asked 
for an accounting of rents and profits 
of the trust property. In denying the 
request for an accounting the court 
said that “as competent beneficiaries 
having full knowledge of the facts, they 
by acquiescence consented to and af- 
firmed the conduct of the trustee with 
respect to the trust property, and they 
are therefore now precluded from ques- 
tioning the propriety of such conduct.” 
Simmers v. Simmers, Pa., 14 Atl. Rep. 
(2d) 120. 57 B. L. J. 649. 
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§500. Personal liability generally. 


The trustees of an unincorporated 
religious association executed a note 
and mortgage on the association’s 
property in their capacity as trustees 
and with authority to act and sign as 
such trustees. Although the note was 
secured by a mortgage on Arkansas 
realty, it contained a provision that the 
note and mortgage should be governed 
by Missouri law. It was held that the 
trustees were not liable under either 
the laws of Missouri or Arkansas, in 
view of the Arkansas statute giving 
religious associations power to author- 
ize its trustees to execute instruments 
and also the Uniform Negotiable, In- 
struments Law in force in Arkansas 
and Missouri, relieving from personal 
liability a person signing a negotiable 
instrument in a representative capac- 
ity with authority to do so. Mercan- 
tile-Commerce Bank & Trust Com- 
pany v. Howe, 113 Fed. Rep. (2d) 893. 
57 B. L. J. 791. 


The fact that one who purchases 
bonds from a bank intends to create a 
trust at some future time does not in 
itself establish that the trust pres- 
ently exists, so as to make the bank 
liable for violation of alleged trust duty 
with respect to the purchases made be- 
fore the trust instrument is actually 
executed. Quinn v. Central Company, 
104 Fed. Rep. (2d) 450. 57 B. L. J. 260. 


§503. Investments—duty to invest and 
care required. 


Trustees under a will permitted trust 
funds to remain on deposit in a thrift 
account in a bank from April, 1930, the 
date of the probate of the will, to Feb- 
ruary, 1933, when the bank failed. Al- 
though trustees are restricted in their 
investments by Section 111 of the New 
York Decedents’ Estate Law, it was 
held that they were not responsible for 
the loss where there was no showing 
that they could have ascertained, in 
the exercise of diligence, that the bank 
was likely to close. The court pointed 
out that, during the period the money 
was allowed to remain on deposit, eco- 
nomic conditions were such that even a 
greater loss might have been sustained 
by investing in “legals.” In re Ber- 
ner’s Estate, 14 N. Y. Supp. (2d) 956. 
B. L. J. 121. 

A trust was created for the purpose 
of erecting and maintaining a chari- 
table hospital. The trustees’ duties in- 
cluded investment of funds of this 
charitable trust. It was held that the 
trustees had authority to invest the 


funds in stocks of private corporations 
so long as the trustees exercised the 
required degree of care and prudence 
in making the investments. Rand v. 
McKittrick, Mo., 142 S. W. Rep. (2d) 29. 
57 B. L. J. 796. 


A corporate trustee violates its duty 
to the beneficiary where it purchases 
for the trust securities which it indi- 
vidually owns and it can be made to 
restore the purchase price, where the 
transaction results in a loss, even 
though it acted in entire good faith. 
But a ibank, acting as trustee, may pur- 
chase for the trust fund securities from 
another corporation where it appears 
that the bank does not own a control- 
ing or substantial interest in such 
other corporation. Krupnick v. Peo- 
ples State Bank of South Carolina, 29 
Fed. Supp. 290. 57 B. L. J. 14. 


§504. —Retaining decedent’s 
ments. 


invest- 


A trustee was authorized under the 
will of the testator to make “new in- 
vestments” only in securities legal for 
investments by trustees and to retain 
in its discretion the securities owned 
by the deceased at her death. The pro- 
visions of the will also requested. the 
trustee to consult the daughter of the 
deceased and follow her wishes with 
respect to investments “wherever (pos- 
sible.” It was held that these provi- 
sions were mandatory on the trustee 
if a compliance with the daughter’s 
wishes respecting investments would 
not result otherwise in a violation of 
the terms of the will. Securities re- 
ceived by the trustee upon reorganiza- 
tion of coal company and upon recapi- 
talization of another company, repre- 
senting substantially the same invest- 
ments in those companies as bonds and 
stock for which they were exchanged, 
were not “new investments” and might 
be retained by the trustee. In re Er- 
win’s Estate, 19 N. Y. Supp. (2d) 863. 
67 B. L. J. 728. 


If a fiduciary receives “nonlegal” se- 
curities as part of the trust estate, he 
is vested by law with a measure of dis- 
cretion and allowed to some extent to 
exercise his own judgment as to the 
wisdom of selling the securities under 
prevailing market conditions, but in the 
absence of exceptional circumstances, 
he should convert them promptly. In 
re Shipley’s Estates, Pa., 12 Atl. Rep. 
(2d) 343. 57 B. L. J. 536. 


A trustee bank had retained in its 
possession as a part of the principal of 
the trust fund 142 shares of its own 
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stock valued at the time of the death 
of the decedent at $42,600 and worth 
at the time of the accounting about 
$5,600 and producing no income dur- 
ing the period covered by the account- 
ing. It was held that the shares had 
not been improperly retained inasmuch 
as the trustee was not guilty of bad 
faith, gross error in judgment or neg- 
ligence or failure to exercise ordinary 
care and prudence in the performance 
of its trust. In re Paterson Nat. Bk. 
N. J.,12 Atl. Rep. (2d) 705.57 B. L. J. 504. 


A petition was filed by a trustee, 
under a will, to sell testator’s shares 
of the capital stock of four textile com- 
panies for $614,205, of which $400,000 
was to be paid in cash and the bal- 
ance, $214,205, by ‘promissory notes 
bearing interest and payable within 
five years. It was held that the ac- 
ceptance of the notes, as part of the 
‘purchase price, was not improper, 
since the trustee was not making a 
new investment, but trying to termi- 
nate an unsuitable one. Boston Safe 
Deposit & Trust Co. v. Hayward, 
Mass., 26 N. E. Rep. (2d) 342. 57 
B. L. J. 489. 

A competent beneficiary who with 
full knowledge of the facts and of his 
rights expressly consents to or affirms 
an investment by the trustee cannot, 
in the absence of fraud, thereafter 
question its propriety. Affirmance of 
the investment may be implied from 
failure of the beneficiary to object 
within a reasonable time, although 
aware of the facts and continually re- 
ceiving benefits from the investment. 
In re Clabby’s Estate, Pa., 12 Atl. Rep. 
(2a) 71. 57 B. L. J. 365. 


§508. —Mortgage participations. 


A will creating trusts authorized the 
trustees “in their discretion to invest 
moneys held under said Trusts, in any 
security, real estate or personal cor- 
porate, public or private, in addition 
to those established by the laws of this 
State as proper investments for trust 
funds without either of my said Ex- 
ecutors or Trustees being liable for 
such acts.” Under this clause it was 
held that, in investing in mortgage 
participations, the trustees were not re- 
stricted to mortgages which repre- 
sented not more than two-thirds of the 
value of the property, under former 
section 188, sub. 7 of the Banking Law. 
In fact they could invest in a mort- 
gage in seventy per cent or even a 
higher percentage, if bad faith or per- 
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sonal interest was absent. Former sec- 
tion 188 sub. 7 was renumbered in the 
revision of 1937 as sections 100-a and 
100-b. In re Kramer’s Estate, 15 N. Y. 
Supp. (2d) 700. 57 B. L. J. 127. 

A ‘bank, acting as trustee under a 
will, loaned money on real estate secu- 
rity, taking the mortgages in its own 
name. These loans were made with 
the approval of the trust department 
and, later, when sufficient funds accu- 
mulated in the trust fund, the trust 
department took over the notes in- 
dorsed in blank and took assignments 
of the mortgages from the bank to it- 
self as trustee. It was held that this 
did not constitute “self dealing” so as 
to make the bank, as trustee, liable 
for a loss subsequently sustained by 
reason of a depreciation in the value 
of the real estate, even though the as- 
signments of the mortgages from the 
bank to itself as trustee were not re- 
corded. No loss was caused to the 
trust estate by the failure to record. 
First National Bank of Birmingham v. 
Basham, Ala., 191 So. Rep. 873. 57 
B. L. J. 865. 

A will creating a testamentary trust 
directed trustee ‘‘to invest and keep 
invested in first mortgages on real es- 
tate, in the funded debt of the United 
States or of the State of Pennsylva- 
nia.” It was held that investment by 
the trustee in a mortgage investment 
fund or pool composed entirely of first 
mortgages was not contrary to direc- 
tions. In re Paul’s Estate, Pa., 12 Atl. 
Rep. (2d) 565. 57 B. L. J. 500. 


§512. —Mingling trust funds. 


The confusion of trust money with 
the money of the trustee does not de- 
stroy the equity of the beneficiary, but 
converts it into a charge against the 
entire mass giving the beneficiary a 
priority of right over other creditors. 
In re Stanley B. Young Co., Inc., 
33 Fed. Supp. Rep. 444. 57 B. L. J. 608. 


§513. —Investment under provision in 
will. 

The testator empowered his trustees 
to retain and invest in such securities 
as in their judgment are safe and 
proper without restrictions to those 
designated as “legal investments.” He 
also authorized his trustee to take part 
in reorganizations of companies whose 
securities may be held, and to ex- 
change them for other securities issued 
in such reorganizations, in which com- 
mon stocks must be issued and re- 
ceived. It was held that under the 
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term “securities” trustees were author- 
ized to invest in common stocks as 
well as secured obligations, subject, 
of course, to the rules covering the 
propriety of all investments by trus- 
tees. In re McGraw’s Estate, Pa., 10 
Atl. Rep. (2d) 377. 57 B. L. J. 330. 


A testator authorized reinvestment 
of securities in four specified classifi- 
cations of securities, and provided that 
retention of investments by the execu- 
tor and trustee was not authorized be- 
yond maturity of any such investments 
and that reinvestments in like stock 
and securities was prohibited. The 
executor and trustee exchanged cer- 
tain stock of the estate for stock in a 
consolidated company. The capital 
structure of the new and old corpora- 
tions bore no relation to each other. 
The conduct of the industry was sub- 
jected to new management and the 
overhead cost of operation was greatly 
increased, thus exposing the new ven- 
ture to unexpected hazards. It was 
held that the exchange of stock in the 
consolidated company could not be jus- 
tified as a mere continuation of the 
original investment, and since the 
stock received did not fall in any of 
the specified classifications, the execu- 
tor and trustee was liable for loss from 
retention of the new stock as an in- 
vestment of the trust corpus. In re 
Olney’s Estate, 20 N. Y. Supp. (2d) 884. 
57 B. L. J. 587. 

A testator directed that the securi- 
ties composing the principal of his 
trust “be always well selected, and 
well secured securities, as  distin- 
guished from speculative securities or 
investments.” It was held that the 
term “well secured” could not be con- 
strued as having been used by the 
testator in the sense of importing the 
inclusion of stocks, common or pre- 
ferred, as those securities cannot be 
regarded as secured in the sense of 
having back of them something by way 
of pledge of, or lien upon tangible 
property, real or personal. In re Car- 
nells Will, 19 N. Y. Supp. (2d) 832. 
57 B. L. J. 700. 


§514. —Investment under sanction of 
court. 

A will creating a trust authorized 
the trustees to invest in securities of 
the character left by the testator at 
his death (mostly railroad securities), 
in legal trust investments, in good in- 
terest paying mortgage bonds of any 
railway corporation which, at the time 
of such investment, had paid for at 
least five years prior thereto dividends 


of not less than 5 per cent per annum 
upon the capital stock of such corpo- 
ration and in good interest-paying 
state or municipal bonds. It was held 
that the beneficiaries were not entitled 
to the sanction of the court in invest- 
ing the trust fund in common or pre- 
ferred stocks for the purpose of in- 
creasing the income from the trust. 
Bliss v. Bliss, N. J., 8 Atl. Rep. (2a) 
705. 67 B. L. J. 29. 


§519. Sale of trust property. 


Defendant, a beneficiary in the estate 
of her deceased father, executed a note 
to a bank for a loan to pay for securi- 
ties she purchased from her father’s 
estate. The loan was transacted in or- 
der to give to the bank, which was act- 
ing as administrator of the estate, the 
necessary cash to pay the estate’s ob- 
ligations. The securities purchased 
were pledged with the bank by the de- 
fendant to secure the loan. It was held 
that the bank did not abuse any confi- 
dential relationship in obtaining a note 
from defendant for the loan. As the 
note was delivered iby the defendant to 
the bank without fraud or mistake and 
with full knowledge of all the facts, the 
defendant is not entitled to have the 
note set aside. First National Bank & 
Trust Co. of Bethlehem v. Shaffer, Pa., 
12 Atl. Rep. (2d) 916. 57 B. L. J. 679. 

The beneficiary’s objection to trus- 
tee’s current account on the ground of 
lack of power in trustee to sell stock 
constituted a collateral attack on the 
original order of the court authorizing 
the sale. If the court’s decision was er- 
roneous, then such legal error commit- 
ted by a court within its jurisdiction 
could be corrected only on direct at- 
tack, as by appeal; and when the op- 
portunity for direct attack was gone, 
the judgment could no longer be ques- 
tioned. In re Keet’s Estate, Farmers 
& Merchants National Bank of Los An- 
geles v. Reed, 100 Pac. Rep. (2d) 1045. 
57 B. L. J. 361. 


§523. Revocation of trust. 


Under § 23 of the New York Per- 
sonal Property Law, a trust agreement 
which contains no power of revocation 
may be revoked only upon the written 
consent of all persons beneficially in- 
terested in the trust. A person who 
has a beneficial interest in a trust is 
one who might be entitled to share in 
the estate at the time of distribution 
in accordance with the provisions of 
the indenture. City Bank Farmers 
Trust Co. v. Walter, 12 N. Y. Supp. 
(2d) 393. 57 B. L. J. 229. 
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§527. Corpus and income. 


A trustee, with the life tenant’s con- 
sent, surrendered 1,000 shares of stock 
to the corporation for $58.80 a share. 
Its intact value at the inception of the 
trust was about $72 a share. The cor- 
poration sold all of the assets, includ- 
ing those representing the undistrib- 
uted surplus or accumulated earnings, 
which amounted to $14.76 a share. In 
deciding that the life tenant was not 
entitled to the undistributed accumu- 
lated earnings as her apportionment, 
the court said, “where all of the assets 
of a corporation are sold, it is only if 
the proceeds exceed the intact value 
of the stock that apportionment can 
be made.” In re Sternbergh’s Estate, 
Pa., 10 Atl. Rep. (2d) 376. 57 B. L. J. 
355. 


A life tenant is not entitled to any 
portion of an extraordinary dividend 
which results in an impairment of the 
intact value of the stock as it existed 
at the time of the creation of the trust. 
The fact that the dividends took the 
form of non-negotiable notes payable 
at the corporation’s option in shares of 
its preferred stock at par was of no 
legal significance, since the dividends 
to all intents and purposes were “stock 
dividends.” In re Lueders’ Estate, Ap- 
peal of Trasher, Pa., 10 Atl. Rep. (2d) 
415. 57 B. L. J. 248. 


Where an investment in a note se- 
cured by a mortgage became unpro- 
ductive after the death of the testa- 
trix, and thereafter the mortgage was 
foreclosed and the real estate bought 
in by the trustee of the estate, and the 
investment in this latter form was like- 
wise unproductive, and there is noth- 
ing in the will of the testatrix to show 
that she anticipated these events, the 
proceeds of the sale of the real estate 
by the trustee should be apportioned 
between capital and income. The 
method of apportionment adopted by 
the American Law Institute in its Re- 
statement of Trusts is followed in the 
present case. Springfield Safe Deposit 
& Trust Co. v. Wade, Mass., 24 N. E. 
Rep. (2d) 764. 57 B. L. J. 252. 


Where the income from a trust is 
payable to a person who later becomes 
the owner of the corpus so that the 
right to the income and ownership of 
the corpus are vested in the same per- 
son, the trust becomes passive and in 
equity the legal estate of the trustee 
passes to and vests in the owner. Jes- 
sop v. Lebson, N. J., 14 Atl. Rep. (2d) 
48. 57 B. L. J. 710. 
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§530. Living trust. 

A $50,000 trust fund was created for 
the benefit of the trustor’s sister. The 
trust deed provided that the income 
should be paid to the sister during her 
life and that, upon her death, the prin- 
cipal should be paid to such persons 
as she should appoint by will. It au- 
thorized the trustee, a trust company, 
to make such payments from the prin- 
cipal from time to time “as it may, in 
its discretion, deem beneficial to her.” 
It appeared that apart from this trust 
she had an annual income from other 
sources of $31,000 which she used 
largely in charitable work. At the age 
of seventy-seven, she applied to the 
court, after the trust company had re- 
fused her request, for an order direct- 
ing the trust company to pay the prin- 
cipal to her so that she might invest it 
in a life insurance annuity and use the 
income from such annuity in further 
charitable work, “her only interest and 
pleasure in life.” It was held that the 
trust company was right in refusing 
her request and her petition was dis- 
missed. Marburg v. Safe Deposit & 
Trust Co. of Baltimore City, Md., 9 Atl. 
Rep. (2d) 222. 57 B. L. J. 65. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


See Insurance. 


§536. Deposit insurance. 

Each of several separate accounts, 
such as a Sinking Fund Account, a 
Firemen’s Pension Fund, etc., main- 
tained ‘by a town in one bank, is cov- 
ered by Federal Deposit Insurance up 
to the sum of $5,000. Federal Deposit 
Insurance Corp. v. Casady, 106 Fed. 
Rep. (2d) 784. 57 B. L. J. 17. 

In deciding the validity of alleged 
claims covered by the FDIC insurance 
the court applied the following defini- 
tion of the word “deposit” as used in 
the act creating the FDIC: ‘“‘The term 
‘deposit’ means the unpaid balance of 
money or its equivalent received iby a 
bank in the usual course of business 
and for which it has given or is obli- 
gated to give credit to a commercial, 
checking, savings, time or thrift ac- 
count, or which is evidenced by its 
certificate of deposit, and trust funds 
held by bank whether retained or de- 
posited in any department of such 
bank or deposited in another bank, 
together with such other obligation of 
a bank as the board of directors shall 
find and shall prescribe by its regu- 
lations to be deposit liabilities by gen- 
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eral usage.” 12 U. S. C. A. § 264 (c) 
(12). Federal Deposit Insurance Cor- 
poration v. Records, 34 Fed. Supp. 600. 
567 B. L. J. 809. 


§538. Membership. . 


Under the federal statute penalizing 
persons “connected in any capacity” 
with the Federal Deposit Insurance 
Corporation for making false entry 
with intent to defraud, it was held that 
officers of a state bank, operating ex- 
clusively under state laws and not a 
member of the Federal Reserve Sys- 
tem nor a national bank but having its 
deposits insured against losses by the 
Federal Deposit Insurance Corporation, 
were not persons “connected in any 
capacity” with the Corporation so as 
to ‘be subject to penalty for allegedly 
making false reports to the Corpora- 
tion. 12 U. S. C. A. § 264(u). Con- 
gress contemplated separate penalties 
for offences committed by persons con- 
nected with the Federal Deposit Insur- 
ance Corporation, and officers of in- 
sured banks. The statute penalizing 
an officer of an insured bank for mak- 
ing a false report with intent to de- 
fraud is stated in 12 U. S. C. A. § 592. 
United States v. D’Auria, 33 Fed. Supp. 
678. 57 B. L. J. 716. 


State Legislation. 

State Legislation directly affecting 
the operations of the Federal Deposit 
Insurance Corporation. 57 B. L. J. 388. 


FEDERAL LAND BANK 


A Federal Land Bank is an instru- 
mentality of the United States Govern- 
ment and therefore is exempt from the 
payment of a state privilege tax on 
motor vehicles operated by the bank 
within the state for the purpose of car- 
rying on its own business. 12 U.S.C. A. 
§ 641 et seq., and § 931. Roberts v. 
Federal Land Bank of New Orleans, 
Miss., 196 So. Rep. 763. 57 B. L. J. 615. 


On repayment of the mortgage loan 
made by the Federal Land Bank to one 
who had subscribed for the capital 
stock in the association in order to ob- 
tain the loan, the Federal Land Bank, 
being entirely separate from the farm 
loan association, was not liable to bor- 
rower or to person to whom borrower 
had pledged the stock, for the face 
value of the stock, nor was the associa- 
tion liable where it was insolvent. 
Bracken-Robertson National Farm 
Loan Ass’n v. Downing, Ky., 135 S. W. 
Rep. (2d) 421. 57 B. L. J. 279. 


FIDUCIARIES 


Address on “Fiduciaries” by Frank 
O. Brand. 57 B. L. J. 146. 


FORGED PAPER 


§549. Forged paper in general. 


A bank is presumed to know the sig- 
natures of its depositors, and, if a 
forged check is accepted and paid, the 
bank as a general rule will not be 
heard to assert a mistake as to the sig- 
nature. There is, however, a well es- 
tablished exception to the general rule 
which is that if the party receiving the 
money on the forged check has in any 
way contributed to the success of the 
fraud or to the mistake of fact under 
which the payment is made, or if the 
loss can be traced to the fault or neg- 
ligence of the party receiving the 
money, then the loss should fall upon 
him, rather than upon the bank which 
paid out the money on the forged 
check in good faith and without actual 
negligence on its part. Massachusetts 
Bonding & Ins. Co. v. Pittsburgh Pipe 
& Supply Co., Texas, 135 S. W. Rep. 
(2d) 818. 57 B. L. J. 321. 


A check payable to the order of one 
Schultz was issued to him by the 
maker through a mistake. The daugh- 
ter of the payee, Schultz, at the direc- 
tion of her mother, and without the 
knowledge or authority of the payee, 
indorsed the payee’s name on the 
check. Thereafter the check was nego- 
tiated by the mother to Lindsey in 
payment of a bill owed (by Schultz. It 
was held that no title passed to the 
‘person accepting the check in reliance 
on the indorsement, irrespective of 
whether he acquired the check for 
value and in due course of trade. 
Although the maker of the check was 
negligent in issuing it to one to whom 
it was not indebted, nevertheless this 
negligence was not the proximate 
cause of loss to the third person re- 
sulting from his acceptance of the 
check in reliance on a forged indorse- 
ment. Lindsey v. Planters Warehouse, 
Inc., Tenn., 140 S. W. Rep. (2d) 803. 
57 B. L. J. 520. 


§550. Liability of bank to depositor 
where bank pays check bear- 
ing forged signature. 


A bank paid four checks purporting 
to be signed by officers of the depositor 
and charged these checks to the depos- 
itor’s account. Thi checks were forged 
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by an outside auditor hired by the de- 
positor. The auditor concealed his for- 
gery from the depositor by removing, 
during the course of his audit, the 
forged checks returned by the bank to 
the depositor together with the 
monthly statement. It was held that 
the depositor did not act with reason- 
able promptness in discovering the 
forgeries. In addition to employing 
outside auditors, the depositor main- 
tained an extensive system of account- 
ing with expert bookkeepers who 
should have immediately detected the 
forgeries from the true balance which 
the depositor had in its bank. Be- 
cause of this negligent conduct of the 
depositor the bank was relieved of all 
liability for paying the forged checks. 
Interstate Hosiery Mills Inc. v. First 
National Bank of Lansdale, Pa., 11 Atl. 
Rep. (2d) 537. 57 B. L. J. 390. 


§551. —Bank held not liable. 


An employee obtained forty-six 
checks from an agent of the employer, 
by representing from time to time, be- 
tween regular accounting dates, that 
the amounts requested were needed for 
current office expenditures. Making no 
attempt to imitate the employer’s sig- 
nature, the employee indorsed the 
checks and presented them to the 
teller, who cashed or initialed them, 
knowing that the employer had not in- 
dorsed them himself, but believing that 
the employee was acting on his behalf 
and that the proceeds were to be used 
for his benefit. It was held that the 
bank teller acted in good faith and was 
justified in believing the proceeds of 
the checks were to be used in the em- 
ployer’s business and for his benefit in 
view of the fact that the employer held 
out his employee to the bank teller as 
a trusted person in charge of his busi- 
ness. Corbett v. Kleinsmith, 112 Fed. 
Rep. (2d) 511. 57 B. L. J. 585. 


§560. Liability of drawee bank to 
drawer where check paid on 
forged indorsement. 


A drawee bank which pays a check 
bearing a forgery of the payee’s in- 
dorsement will not be permitted to 
charge the check against the drawer’s 
account; the bank may, however, re- 
cover the amount from the person to 
whom the check was paid and who in- 
dorsed the check thereby guaranteeing 
the genuineness of the prior indorse- 
ment. National Bank of Detroit v. Fi- 
delity & Deposit Co. of Maryland, 
Mich., 288 N. W. Rep. 325. 57 B. L. J. 26. 


§564. Drawee bank may recover money 
paid on forged indorsement. 

A bank which collects a check from 
the drawee bank will be liable to the 
drawee bank for the amount of the 
check where it appears that the in- 
dorsement of one of the two joint pay- 
ees was forged. P. & H. Finance Co. v. 
First State Bank of Seminole, Okla., 
94 Pac. Rep. (2d) 894. 57 B. L. J. 23. 


§572. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 

Where the negligence of the drawer 
of a check issued to a deceased or 
non-existent person is the proximate 
cause of the payment of the check on 
a forged indorsement of the payee, the 
drawer of the check cannot recover 
from the collecting bank. New Eng- 
land Trust Company v. Federal Re- 
serve Bank of Boston, Municipal Court 
of Boston, Mass. 57 B. L. J. 735. 

A state statute provided that “no 
bank shall be liable to a depositor for 
the payment by it of a forged or raised 
check unless within three months after 
the return to the depositor of such 
check, such depositor shall notify the 
bank that the check so paid was 
forged or raised.” It was held that the 
statute was not intended to relieve the 
depositor from all duty to act for the 
three-month period, but was intended 
to fix a maximum time within which 
notice of forgery could be given to the 
bank and to leave the common law 
duty of the depositor otherwise un- 
impaired. Consequently, the depositor 
was still under the duty to examine 
within a reasonable time the periodi- 
cal statement of account and cancelled 
checks delivered to him by his bank 
and promptly notify the bank of 
forgeries. McCormick v. Rapid City 
National Bank, S. D., 293 N. W. Rep. 
819. 57 B. L. J. 834. 


§580. —Drawee held not liable. 


A drawee bank, although primarily 
responsible to the drawer of a check, 
may nevertheless in honoring the check 
rely on the skill, care and responsibil- 
ity of the forwarding or collecting 
bank. Fidelity & Casualty Company 
of New York v. Continental Illinois 
National Bank & Trust Company of 
Chicago, Ill., 25 N. E. Rep. (2d) 550. 
57 B. L. J. 611. 


§581. —Collecting bank held liable. 


Where a bank issues a cashier’s 
check and later pays it to another bank 
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on a forgery of the payee’s indorse- 
ment, it is held that the issuing bank 
‘can recover the money from the bank 
to which it was paid. The fact that 
the issuing bank is fraudulently in- 
duced to deliver the check to one who 
is not entitled to it is not such negli- 
gence that results in the proximate 
cause of the check fbeing paid upon the 
forged indorsement of the payee with- 
out any investigation by the bank 
guaranteeing the indorsement on the 
cashier’s check. City Bank v. Hamil- 
ton National Bank of Washington, 108 
Fed. Rep. (2d) 588. 57 B. L. J. 287. 


Where a collecting bank accepts a 
check bearing the unauthorized in- 
dorsement of the payee and collects the 
amount thereof, but before the bank 
pays it to the wrongful indorser the 
payee informs the bank of the unau- 
thorized indorsement and of the payee’s 
ownership of the funds represented by 
the check, the bank holds the proceeds 
for the rightful owner and upon pay- 
ment to such indorser the bank is lia- 
ble to the payee for the amount thus 
collected and paid. Bell v. Citizens 
National Bank of Elkins, W. Va.,9 5S. E. 
Rep. (2d) 148. 57 B. L. J. 542. 


§587. Check payable to fictitious payee. 


One Kane was in the employ of the 
Merchants Exchange of St. Louis with 
the title of chief clerk. The Exchange 
authorized the bank, in which its 
checking account was carried, to honor 
checks signed by any two of its officers 
or signed by Kane and any one officer. 
Kane drew and signed a series of 
checks payable to persons who had no 
claim against the Exchange intending 
to defraud the latter. He had these 
checks also signed by one of two offi- 
cers of t e Exchange, namely Beck- 
man and Rader. These officers signed 
the checks entirely in good faith and 
neither had the slightest knowledge of 
the fraud which Kane was perpetrat- 
ing. Kane was often entrusted with 
the custody of checks after they had 
been so executed for the purpose of 
transmitting them to the respective 
payees. Coming into possession of the 
checks involved in this case, which he 
had fraudulently prepared, he indorsed 
them with the names of the respective 
payees and cashed them. It was held 
that the bank was not liable. Globe 
Indemnity Co. v. First National Bank, 
Mo., 133 S. W. Rep. (2d) 1066. 57 
B. L. J. 135. 


An indemnity company entrusted its 
adjuster with a book of draft forms 


and authorized him to draw a draft for 
$6,000 in settlement of a particular 
claim. The adjuster, however, drew a 
draft on the company for $6,000 pay- 
alble to the order of the claimant, with- 
out ever intending to deliver the draft 
to the payee. It was held that the ad- 
juster’s intention not to deliver the 
draft to the payee made it payable to 
a fictitious payee and, in legal effect, 
to bearer. Since the draft was payable 
to bearer there could not be any recov- 
ery on the theory of payment under 
mistake of fact. Hartford Accident & 
Indemnity Company v. Fifth-Third 
Union Trust Co., 111 Fed. Rep. (2d) 
762. 57 B. L. J. 598. 


When a check is sent to the payee by 
mail the rule is that title to the check 
passes to the payee and there is a com- 
plete delivery at the time of mailing, 
if the check was mailed by the drawer 
at the direction of the payee, or in re- 
sponse to his request. The indorse- 
ment of such check by the payee to 
whom it was actually issued and by 
whom the drawer intended that the 
money should be received is not a for- 
gery, although such person was acting 
under an assumed and fictitious name. 
Hartford Accident & Indemnity Co. v. 
Middletown Nat. Bank, Conn., 10 Atl. 
Rep. (2d) 604. 57 B. L. J. 264. 


Unless both signatories to a check 
concur in the intent that the payee be 
fictitious, the check will not become a 
“bearer” instrument. U. S. Fidelity & 
Guaranty Co. v. National City Bank of 
N. Y., 19 N. Y. Supp. (2d) 144. 57 
B. L. J. 437. 


§588. Check delivered to impersonator 
—rights of drawee bank. 


A bank, which issues a cashier’s 
check to a person, posing as another, 
cannot recover from another bank 
which cashed, indorsed and collected 
the check on the theory that the 
payee’s indorsement was forged. The 
reason is that the check was indorsed 
by the person the issuing bank in- 
tended it to be indorsed by, that is, the 
person to whom the bank delivered the 
cashier’s check. United States v. Com- 
merce Trust Co., 30 Fed. Supp. 205. 
57 B. L. J. 189. 


GIFTS 


§602. Transactions held valid as gifts 
causa mortis. 

A man during his last illness handed 

the key of his safe deposit box to a 

woman who had been his friend for 
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years saying “Teresa, everything in the 
box belongs to you.” Then he turned 
to his brother-in-law, who was pres- 
ent, and said: “Bernard, you hear, I 
want Teresa to have everything in the 
box.” He had also expressed a desire 
to “make out a paper’ for him to sign 
showing that “everything belongs to 
Teresa.” It was held that this consti- 
tuted a valid gift causa mortis and 
that the donee was entitled to the con- 
tents of the box as against the admin- 
istrator of the donor. Braun v. Brown, 
Cal., 94. Pac. Rep. (2d) 348. 57 B. L. J. 37. 


§605. Gifts of securities. 


A husband purchased 100 shares of 
Union Pacific Railroad Company stock, 
the certificate being issued in the name 
of his wife. During the husband’s 
lifetime, the wife received all divi- 
dends on the stock. There was evi- 
dence that the husband had told one 
person that he was purchasing the 
stock for his wife. After his death the 
certificate, indorsed in blank by the 
wife, was found in a joint safe deposit 
box enclosed in an envelope upon 
which was written “the property of 
A. R. Gardner” the husband. It was 
held that the stock belonged to the 
surviving wife. Estate of Archibald R. 
Gardner, Surrogate’s Court, New York. 
57 B. L. J. 53. 


§606. Gifts of bank deposits. 


A paper signed by a depositor indi- 
cating an intention to give his friend 
money on deposit in banks is not suf- 
ficient to establish a gift where there 
was no delivery of the deposits or the 
pass books representing them to the 
donee. In re Alberts’ Estate, Cal., 100 
Pac. Rep. (2d) 538. 57 B. L. J. 516. 


§607. Transactions held valid as gifts 
of deposits. 

A depositor signed a letter which di- 
rected the bank to make her savings 
account a joint one with her son. The 
letter also provided that the money 
should be drawn only in case of her 
death. It was held that the mere de- 
ferring of payment until after the 
death of the mother was not of itself 
sufficient to make the writing testa- 
mentary. In re Lewis’ Estate, Pa., 11 
Atl. Rep. (2d) 667. 57 B. L. J. 473. 


GUARANTY 
See Sureties. 


§612. Guaranty in general. 


A trust company is not liable for 
negligent failure to discover forgery 


and for taking acknowledgment to bond 
and mortgage and certifying that trust 
company’s agent knew the persons who 
executed such instruments, if the real 
owner of the realty subsequently rati- 
fies the original execution iby an exten- 
sion agreement thereby eliminating any 
pecuniary loss to the deceived party. 
Hermes v. Title Guarantee & Trust 
Co., N. Y., 24 N. E. Rep. (2d) 859. 57 
B. Ll. J.. 276. 


§616. Construction of contract of guar- 
anty. 

In determining whether a bond is 
one of indemnity or suretyship, the 
covenants in the bond should be con- 
strued to mean what the parties in- 
tended in so far as that intention can 
be ascertained by the words used. If, 
however, the language is not free from 
doubt, then the circumstances sur- 
rounding the making of the /bond, and 
particularly the purpose for which it 
was given, should be taken into ac- 
count. Federal Deposit Insurance 
Corp. v. Bberts, Pa., 10 At!. Rep. (2d) 
397. 67 B. L. J. 223. 


§617. —Continuing guaranties. 

A continuing guaranty of payment 
in full of all debts and obligations of a 
firm to a certain bank may be en- 
forced iby another bank which acquires 
by consolidation all the assets of the 
bank named in the guaranty. Chase 
National Bank of New York v. Burg, 
32 Fed. Supp. 230. 57 B. L. J. 786. 


§620. Release of guarantor. 


Where the guaranty of a note is ab- 
solute it is the duty of the guarantor 
to ascertain fact of nonpayment of 
note and no notice to him of any kind 
is necessary. Even though a notice to 
him might have prevented loss to him, 
this circumstance would ibe no defense. 
Perry v. Cohen, Conn., 11 Atl. Rep. (2d) 
804. 57 B. L. J. 529. 


GUARDIANS 


§625. Liabilities. 


A savings account stood in the name 
of a minor and his two co-guardians, 
S. B. Hill and S. E. Richardson. Hill 
withdrew various sums from the ac- 
count, giving the bank her receipt as 
one of the guardians for each of the 
withdrawals. In an action by Richard- 
son against the bank, the court found 
that one co-guardian was competent to 
make withdrawals from the account. 
The bank was not liable to remaining 
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co-guardian for sums allegedly misap- 
plied by co-guardian who made the 
withdrawals, especially where the 
bank had no knowledge that the funds 
would be misapplied. Richardson v. 
Passumpsic Savings Bank, Vermont, 
13 Atl. Rep. (2d) 184. 57 B. L. J. 444. 


HOLDERS IN DUE COURSE 


§630. Holder must take without notice 
of defect. 


Defendant exchanged his car as a 
down payment for another one and ex- 
ecuted a note and sales contract for 
the balance of the purchase money. 
The finance company financed the sale, 
prepared the conditional sales contract 
and took an assignment from the 
dealer. The defendant was induced to 
purchase the car through the fraud and 
misrepresentation of the dealer. It 
was held that the finance company 
was so closely connected with the en- 
tire transaction or with the deal that 
it cannot be considered an innocent 
purchaser of the instrument for value 
before maturity. It was the company’s 
duty before taking an assignment of 
the instrument to inquire whether de- 
fendant’s signature had been obtained 
through fraud and misrepresentation. 
Commercial Credit Company v. Childs, 
Ark., 137 S. W. Rep. (2d) 260. 57 
B. L. J. 491. 


One who finances the sale of a heat- 
ing system and becomes holder of the 
note given by the purchaser in pay- 
ment for the heating system will be 
permitted to recover on the note 
though it appears that the heating sys- 
tem was sold with a guaranty that it 
would properly heat the buyer’s prem- 
ises and the heating system failed to 
fulfill this guaranty. National Radi- 
ator Corporation v. Holden, N. H., 13 
Atl. Rep. (2d) 724. 57 B.L. J. 773. 


§633. —Receiving paper belonging to 
principal in payment of 
agent’s debt. 

A resolution of the board of directors 
of a corporation, authorizing a bank 
to honor instruments, even if drawn 
to the individual order of certain offi- 
cers named therein, does not, as a mat- 
ter of law, relieve the bank from mak- 
ing inquiry if an officer of the corpo- 
ration offers to pay his individual notes 
to said bank with a check on the cor- 
poration account therein, for if it is an 
unauthorized use of the funds of the 
corporation the bank may be held lia- 
ble therefor. Kuhns v. Live Stock Na- 
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tional Bank, Neb., 289 N. W. Rep. 893. 
57 B. L, J. 194. 


INDORSEMENTS 


§682. Capacity in which party signing 
is liable—indorser. 

Notice of dishonor to an endorser of 
a note is not required to hold him lia- 
ble where such note contains on its 
face the following provision: “We 
hereby waive protest, demand and no- 
tice of nonpayment.” Section 110 of 
the Uniform Negotiable Instruments 
Law. Bratten v. McKelvey, Ohio, 25 
N. E. Rep. (2d) 366. 57 B. L. J. 469. 


§696. Special indorsements. 


Checks payable to a corporation 
(plaintiff) were indorsed by an author- 
ized officer ‘pay to the order of any 
bank, banker or trust company.” These 
checks were presente’ to the corpora- 
tion’s depository bank (defendant) by 
employees of the corporation and were 
cashed by the bank. It was held that 
the indorsement was not restrictive, 
but special, and that the bank was not 
liable for any loss that might have 
been sustained by the corporation as 
a result of this method of cashing the 
checks. Edgecombe Bonded Ware- 
house Co. v. Security National Bank, 
N.C.,45S. E. Rep. (2d) 863. 57B.L. J. 10. 


§702. Warranties of general indorsers. 


A bank may not charge to the ac- 
count of a depositor a check upon 
which the indorsement of the payee 
has ‘been forged, and if it does so the 
depositor may compel restitution, un- 
less the bank has been misled by some 
negligence or other fault of the depos- 
itor, which will estop him from ques- 
tioning the validity of the charge made 
against his account. Borserine  v. 
Maryland Casualty Company, 112 Fed. 
Rep. (2d) 409. 57 B. L. J. 668. 


A widow of a war veteran was 
awarded compensation by the United 
States government for as long a period 
as she remained the widow of the 
veteran. Subsequent to her remar- 
riage, the widow received a number of 
checks payable to her as the unremar- 
ried widow of the veteran and indorsed 
the checks by her mark. Defendant 
bank indorsed said checks and guar- 
anteed prior indorsements. It was held 
that the indorsements by the bank did 
not guarantee that the payee was a 
widow, but merely guaranteed that the 
payee indorsed the checks. Conse- 
quently, the United States government 
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could not recover from the bank on the 
ground that the contracts of guarantee 
had been breached. United States v. 
Peoples-Pittsburgh Trust Company, 34 
Fed. Supp. 230. 57 B. L. J. 850. 


INSURANCE 


Deposit insurance, see §536. 


§722. Where surety is not liable. 

Where a bank learns that an em- 
ployee has been guilty of a defalcation 
and, nevertheless, retains him in its 
employ and fails to give notice of the 
defalcation to the surety company 
which issued his indemnity bond, the 
bank will not be permitted to recover 
against the surety for subsequent de- 
falcations of the same employee. Min- 
ers Savings Bank of Pittston v. Royal 
Indemnity Co., Pa., 9 Atl. Rep. (2d) 543. 
57 B. L. J. 159. 


§727. —Where surety is liable. 


A casualty company iby its Bankers’ 
Blanket Bond agreed to indemnify a 
bank and hold it harmless from and 
against any loss of money sustained by 
it through any dishonest act of any of 
the employees, wherever committed 
and whether committed directly or by 
collusion with others. It was held that 
the payment of the legal liability 
caused by the dishonest act of the 
president as an employee of the bank 
was a loss of money to the same prac- 
tical effect as it would be if the presi- 
dent actually took money out of the 
till. Consequently the contention of 
the casualty company that the bond 
covered only the loss of physical prop- 
erty and not a loss by reason of claim 
by a depositor could not prevail. 
Hooker v. New Amsterdam Casualty 
Company, 33 Fed. Supp. 672. 57 
B. L. J. 675. 


INTEREST 


§745. Interest on deposits. 

A deposit was made in the Albany 
Savings Bank in 1885. At that time a 
New York statute (L. 1840, ch. 199) 
provided that the trustees of the Al- 
bany Savings Bank might “change or 
alter the conditions on which they have 
received deposits” upon publishirg a 
required notice. In 1897 the trustees 
passed a by-law providing that no in- 
terest would be paid on accounts in 
which no deposit or withdrawal had 
been made for twenty successive years. 
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The account was totally inactive from 
1890 on but the bank continued to 
credit interest until 1927. The plain- 
tiff, a niece, and next of kin of the de- 
positor, brought action to recover in- 
terest from 1927 to 1987. It was held 
that she was bound by the by-law and 
could not recover. Vennard v. Albany 
Savings Bank, 15 N. Y. Supp. (2d) 503. 
57 B. L. J. 70. 


INVESTMENTS 


Amendment to Regulation F. In- 
vestment of Common Trust Funds in 
Mortgages. 57 B. L. J. 450. 


Treasury Department Prohibits Pur- 
chases of United States Savings Bonds 
by Banks and Trustees. 57 B. L. J. 360. 


Investments by Member Bank in 
Obligations of Certain Government 
Agencies. 57 B. L. J. 654. 


LABOR LAWS 


Bank Employees Subject to New 
York Labor Act. 57 B. L. J. 79. 


LIEN AND SET-OFF 
Set-off Against Insolvent Bank 


§812. Depositor’s right of set-off. 
Where one had a deposit in an in- 
solvent bank at the time it suspended, 
and said bank held against him a note 
not yet due, and he voluntarily paid his 
note, in ignorance of his right of set- 
off, he cannot recover back from the 
receivers of the bank the erroneous 
payment. In re Heights Deposit Bank, 
Pa., 18 Atl. Rep. (2d) 78. 57 B. L. J. 546. 


MATURITY 


§841. —Where no time of payment 
specified. 

When an instrument which contains 
a blank is delivered, the person in pos- 
session thereof has prima facie au- 
thority to complete it by filling in the 
blank. When such an instrument is 
completed, it may be enforced against 
any person who became a party thereto 
prior to its completion only when the 
blank had been filled in strictly in ac- 
cordance with any authority given and 
within a reasonable time. White v. 
White, Cal., 102 Pac. Rep. (2d) 432. 
57 B. L. J. 620. ‘ 
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MONEY ORDERS 


§859. Telegraph money orders. 


During the ordinary course of its 
business at Los Angeles, California, 
the Telegraph Company received one 
hundred and fifty dollars for trans- 
mission to Aramecina, Republic of 
Honduras. It failed to do so. The 
contract for the telegraphing of the 
funds provided as follows: “The com- 
pany shall not be liable for damages 
for delay, non-payment or underpay- 
ment of this money order, beyond the 
sum of five hundred dollars, at which 
amount the right to have this money 
order promptly and correctly trans- 


mitted and promptly and fully paid.is~ 


hereby valued.” It was held that the 
condition relative to liability was not 
a provision for liquidated damages, 
which entitled the sender to recovery 
of the minimum amount of five hun- 
dred dollars in the absence of any 
proof or without offer of proof but was 
a limitation upon the maximum per- 
missible recovery for actual loss or 
damage properly alleged and shown 
by evidence. Western Union Tele- 
graph Company v. Nester, 60 Sup. Ct. 
Rep. 769. 57 B. L. J. 476. 


MORTGAGES 
Real Estate Mortgages 


§895. Foreclosure. 


In an action by a savings bank to 
foreclose mortgages, the fact that the 
loans were not approved by the trus- 
tees of the bank, as required by the 
Maine statute, R. S. 1930, ch. 57, §§ 33, 
38, cannot be used as a defense by the 
mortgagor. “The legislature never in- 
tended,” said the court, “that non-con- 
formance fy the bank officials with 
these provisions of the statute, al- 
though mandatory, enacted solely for 
the proper government of the bank, 
should enure to the benefit of and con- 
stitute a defense for a borrower of the 
éank’s money.” York County Savings 
Bank v. Wentworth, Me., 9 Atl. Rep. 
(2d) 265. 57 B. L. J. 108. 


NATIONAL BANKS 


§900. State control of national banks. 


National banks are subject to state 
legislation, except where such legisla- 
tion is in conflict with some act of 
Congress, or where it tends to impair 
or destroy the utility of such banks as 


agents or instrumentalities of the 
United States, or interferes with the 
purposes of their creation. An Act 
passed by the General Assembly of 
Tennessee in 1939 provided that funds 
to the credit of a depositor in a 
“banking institution’ (including a 
national bank), where the account 
has remained inactive for fifteen suc- 
cessive years, or for the period of 
twenty-five years in the case of sav- 
ings funds and time deposits, “shall 
be deemed to be abandoned property 
and shall be turned over to the 
State,” without any judicial proceeding 
brought against the hank, or the de- 
positor, to have the funds declared 
abandoned property. This Act was 
held unconstitutional as applied to na- 
tional ‘banks because it constitutes an 
unauthorized interference with the 
power and authority of national banks. 
U. S. C. A., title 12, §§ 21-24. Ameri- 
can National Bank of Nashville v. 
Clarke, Tenn., 1385 S. W. Rep. (2d) 935. 
57 B. L. J. 348. 


A note was executed Ly the director 
of a national bank in New York pay- 
able one year after its date or prior 
thereto in the event of suspension of 
payee bank. The note was accompa- 
nied by a contemporaneous agreement 
under seal which provided that if the 
capital of the bank was not impaired, 
the note should fe cancelled and there 
should be no liability. The bank sus- 
pended business less than a year after 
execution of the note. It was held 
that the statutes of the State of New 
York were applicable to a suit by a 
receiver. The note in question became 
due on the date of the bank’s suspen- 
sion of business. This was less than a 
year after the execution of the note, 
and hence recovery sought more than 
six years thereafter was barred. Nagle 


v. Herold, 30 Fed. Supp. 905. 57 

B. L. J. 446. 

§902. Powers of national banks gen- 
erally. 


A national bank has the right to con- 
duct a safe-deposit business as a bank- 
ing function authorized by Congress. 
Such business is immune from State 
taxation except as Congress may per- 
mit. However, a State may impose a 
tax on the value of services rendered 
by a national bank to its safe deposit 
box customers without violating the 
Constitution or laws of the United 
States provided the tax is ultimately 
paid by the user. Colorado National 
Bank of Denver v. Bedford, U. S. Sup. 
Ct. Rep. 800. 57 B. L. J. 422. 
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§915. —Bank held liable. 


Guaranties entered into by banks for 
furtherance of their own rights or as 
an incident to transactions of their 
own business will be enforced, notwithr 
standing the absence of an express 


grant of power. Dunn v. McCoy, 113 - 


Fed. Rep. (2d) 587. 57 B. L. J. 746. 


NEGLIGENCE 


§930. Liability for negligence. 


A number of boys were playing in 
the yard of an apartment house which 
belonged to the defendant bank. One 
of the boys, eight years old, stepped 
on the cover of a cement lined pit, 
eight feet deep. The cover, being im- 
properly placed, tilted and the boy fell 
into the pit and was injured. It was 
held that the bank was not liable since 
the facts did not indicate any affirma- 
tive negligence on its part. In so hold- 
ing the court reversed a decision of the 
lower court in which a judgment for 
$1,000 was rendered against the bank. 
Donohue v. Erie County Savings Bank, 
15 N. Y. Supp. (2d) 689. 57 B. L. J. 165. 


A bank customer who is injured by 
slipping on the marble steps of a bank 
lobby cannot recover damages from the 
bank where it appears that she was 
aware of the fact that the steps were 
smooth and slippery and where no neg- 
ligence on the part of the bank is 
shown. Stoll v. First National Bank of 
Independence, Mo., 134 S. W. Rep. (2d) 
97. 57 B. L. J. 139. 


Plaintiff, a customer of defendant 
bank, was injured from a fall as a re- 
sult of slipping on the wet linoleum on 
the floor of the banking room on a 
rainy day. It was held that plaintiff 
could not recover for injuries sus- 
tained since the bank had neither ac- 
tual nor constructive notice of the 
presence of wet and muddy footprints 
on the floor. The court said that “in 
order to impose liability for injury to 
an invitee by reason of the dangerous 
condition of the premises, the condi- 
tion must have been known to the 
owner or occupant or have existed for 
such time that it was the duty of the 
owner or occupant to know of it.” 
Neil v. Bank of America National 
Trust & Savings Association, Cal., 104 
Pac. Rep. (2d) 107. 57 B. L. J. 644. 


NEGOTIABILITY 


§940. Recital of consideration. 


The negotiability of a check is not 
affected by the following notation on 
its face: “For full payment for con- 
tract #61 K.H.R.C.” Statements of 
this character are familiar on checks. 
The court stated: “Usually such words 
are designed to qualify the check as a 
receipt for full payment under a con- 
tract and they are in no way intended 
to affect the negotiability of the in- 
strument. The words under consider- 
ation could not be interpreted to limit 
or condition the payment of the check 
im= controversy.” American Surety 
Company of N. Y. v. Federal Reserve 
Bank of Kansas City, 29 Fed. Supp. 
940. 57 B. L. J. 100. 


§947. Instrument must uncondi- 

tional. 

One Schlagenhaft entered into an 
agreement with a contractor for the 
erection of a gasoline station. At the 
time of the agreement he signed, as 
maker, twenty promissory notes in the 
sum of $40 each, all of them postdated 
with the exception of the first one. It 
was held that the delivery of the notes 
did not result in transferring title of 
the notes since they were delivered to 
be effectual only upon the complete 
erection of the gasoline station. The 
notes were intended to have been in 
payment for the entire complete sta- 
tion under one contract. The delivery 
of the notes, therefore, was condi- 
tioned, and since this condition was 
not fulfilled, the assignee was not 
entitled to payment until the job was 
completed. Introcaso v. Orrok, N. J., 
10 Atl. Rep. (2d) 272. 57 B. L. J. 357. 


§957. —Instruments payable on or be- 
fore certain date. 

A note payable on a fixed date is 
negotiable although payment may be 
accelerated by the happening of cer- 
tain delinquencies upon the part of the 
maker. Glide v. Sheridan, 18 N. Y. 
Supp. (2d) 339. 67 B. L. J. 715. 

Certain notes had a due date of June 
18, 1938, and contained an acceleration 
clause giving the payee the option to 
declare the notes due upon appoint- 
ment of a receiver for the maker of 
the notes. It was held that the cause 
of action of the notes did not accrue 
on the appointment of a receiver for 
the maker on April 26, 1933, and con- 
sequently the six-year statute of limi- 
tations did not start to run until the 
cause of action accrued on June 13. 
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The acceleration clause in the notes 
was for the benefit of the creditor and 
while it gave the creditor the option 
of proceeding against the debtor upon 
the happening of the contingency com- 
prehended in the acceleration clause 
and prior to the due date set out in 
the notes, nevertheless if the creditor 
failed to take any action upon the 
happening of the contingency prior to 
the due date of the notes, the statute 
of limitations on the debt did not com- 
mence to run until the due date of the 
notes. Chase National Bank of New 
York v. Burg, 32 Fed. Supp. 230. 57 
B. L. J. 786. 


NOTICE OF DISHONOR 


§1065. —Construction of waiver clauses. 


A clause in a note to the effect that 
upon default as to payment of interest, 
or otherwise, the entire amount due on 
the note, at the option of the holder, 
“shall become at once due and pay- 
able ‘without notice’ ” does not operate 
to waive presentment to the maker and 
notice to the indorser for the purpose 
of charging the indorser with liability. 
Fisher v. Hoke, Okla., 94 Pac. Rep. 
(2a) 913. 57 B. L. J. 35. 


OFFICERS AND EMPLOYEES 
OF BANKS 


Acting as guarantor, see §128. 


§1068. Authority of president. 

Under Massachusetts statute it was 
held that the authority to represent 
that a loan has been made by a bank 
or will be granted or extended may be 
delegated to the president of the bank 
or habitually exercised by him with its 
consent. Mass. General Laws (Ter. 
Ed.) c. 168, §§ 16, 54. Schleifer v. 
Worcester North Savings Institution, 
Mass., 27 N. E. Rep. (2d) 992. 657 
B. L. J. 711. 


§1074. Personal liability of president. 


J. N. Barde and L. B. Barde desired 
to borrow money to use in buying a 
large quantity of surplus steel from 
the Government for purposes of re- 
sale. It appeared that the said Bardes 
invited the president of a bank to join 
the proposed enterprise, agreeing to 
pay him personally one-half of the 
profits from the enterprise if he would 
make certain loans available to them. 
Pursuant to said agreement, the loans 
were approved by a loan committee of 


the bank on recommendations of the 
president. The loans were repaid in 
a few months. It was held that the 
bank president violated his trust as 
president of the bank and should be 
held accountable for all profits and in- 
terests received in the transactions. 
Fleishhacker v. Blum, 109 Fed. Rep. 
(2a) 548. 57 B. L. J. 407. 


§1077. Liability of bank for acts of of- 
ficers or employees. 


Defendant Gaughen was cashier for 
the plaintiff bank during 1936 and de- 
fendant Anderson was president for 
defendant bank during 1936 until the 
latter part of November. On Septem- 
ber 14, 1936, Gaughen was short, as 
cashier for plaintiff, in the amount of 
$25,000, and undertook to conceal such 
shortage by making entries on plain- 
tiff’s books to indicate that $25,000 
worth of plaintiff's bonds had been 
sent to the defendant bank, and that 
the defendant bank was indebted to 
the plaintiff in said sum on account 
thereof. To reconcile the debt of $25,- 
000 on plaintiff’s books with the books 
of the defendant bank, Gaughen wrote 
to Anderson and obtained credit for 
$25,000 from defendant bank by sign- 
ing a note secured by collateral. There 
was no evidence to show that any 
prior arrangement had been made by 
defendant bank with Gaughen whereby 
the defendant was to aid Gaughen in 
stealing $25,000 for his own purpose 
from the plaintiff. It was held that 
plaintiff failed to establish any action- 
able fraud as against defendant bank 
and there was no basis for a con- 
structive trust against the assets of 
defendant bank in the sum of $25,000. 
The shortage on plaintiff's books was 
due to false entries made by Gaughen 
in the bond account, not in plaintiff’s 
account with defendant. Community 
Sav. Bank v. Gaughen, Iowa, 289 N. W. 
Rep. 727. 57 B. L. J. 306. 


§1078. —Liability for acts of president. 


The president of the defendant bank 
induced a woman through fraudulent 
representations to purchase a note and 
mortgage. Said note was represented 
as secured by a first mortgage when 
it was not. It was held that the plain- 
tiffs, as heirs at law of the defrauded 
party, could recover against the bank 
for the fraudulent representations of 
its bank president. Recovery was not 
precluded (because of the want of au- 
thority on the part of the bank presi- 
dent to warrant the priority status of 
the mortgage he was selling for the 


bank, since the action for damages was 
based upon the fraudulent statements 
which induced the sale. Myers v. Can- 
ton National Bank of Canton, IIl., 109 
Fed. Rep. (2d) 31. 57 B. L. J. 432. 

A national bank and a securities 
company had common directors and 
officers. Although they conducted their 
business on the same premises, they 
were separate corporate entities. Plain- 
tiff wishing to buy securities consulted 
the president of the bank. As he did 
not feel qualified to give advice on 
investments, he introduced the plain- 
tiff to the manager of the securities 
company, referring to him as manager 
of the investment department. The 
bank president also stated to the 
plaintiff that he was doing business 
with the bank and that the receipt 
from the securities company was as 
valuable as a receipt issued ‘by the 
bank. It was held that neither the 
bank nor its officers had held out the 
manager as bank’s agent. The state- 
ment of the bank president that the 
receipt from the securities company 
was as valuable as a receipt issued by 
the bank, was only an expression of 
opinion of the bank president. Browne 
v. Brockton National Bank, Mass., 26 
N. E. Rep. (2d) 360. 57 B. L. J. 553. 


§1108. Election and qualification of 
bank directors. 

The by-laws of a bank provided that 
the board of directors should number 
not less than five nor more than fif- 
teen. A notice of the annual stock- 
holders’ meeting sent to the stockhold- 
ers stated that the purpose of the 
meeting was the election of directors. 
The notice also stated the time as of 
which stockholders entitled to vote at 
the stockholders’ meeting should be de- 
termined. It was held that the stock- 
holders could determine, as incidental 
to the election of directors, how many 
directors they wished to have for the 
ensuing year, notwithstanding notice 
of intention to change the number of 
directors at the annual meeting had not 
been given. Banking Law (N. Y.) § 116, 
subd. 1; General Corporation Law, 
§ 325. In re Fleetwood Bank, N. Y., 27 
N. E. Rep. (2d) 9%. 57 B. L. J. 719. 


§1110. Duties of bank director. 

A bank director and minor stock- 
holder of a bank who takes no active 
part in its management and is not in 
actual control of the bank’s assets or 
disbursements, is not, as a matter of 
law, charged with knowledge of the 
insolvent conditions of the bank as 
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respect to whether director, as execu- 
tor, exercised due diligence in not 
cashing certificate of deposit of estate 
prior to the bank’s receivership. In 
re Smith’s Estate, Iowa, 289 N. W. 
Rep. 694. 57 B. L. J. 270. 


OVERDRAFTS 


$1177. Criminal liability under various 
state statutes—North Carolina. 


An indictment charged an officer of 
a corporation with issuing and deliver- 
ing a worthless check knowing that he 
did not have sufficient funds or credit 
with the bank with which to pay the 
check. The proof, however, disclosed 
that the check was issued by a cor- 
poration of which the accused was the 
executive head and that the corpora- 
tion did not have sufficient funds or 
credit with the bank to pay the check. 
It was held that the proof did not con- 
form to the charge contained in the 
warrant because of the variation be- 
tween the allegation and the proof, 
and therefore the indictment should 
be dismissed. State v. Dowless, N. C., 
9 S. E. Rep. (2d) 18. 57 B. L. J. 647. 


—Utah. 

The issuing of a check under an 
agreement to defer presentation until 
the drawer has sufficient funds on de- 
posit to meet it does not constitute the 
offense of drawing and uttering a check 
on insufficient funds, with intent to de- 
fraud. Utah Rev. St. 1933, Title 103, 
Chapter 18, Sec. 11. State v. Trogstad, 
Utah, 100 Pac. Rep. (2d) 564. 57 
B. L. J. 532. 


PAYMENT 


§1242. —Checks against partnership 
and joint accounts. 

One Penrose, as administrator of 
Larson’s estate, entered into an agree- 
ment with his surety. The agreement, 
which was also signed by the bank, 
provided that withdrawals ‘by the ad- 
ministrator on his bank account should 
be only on the countersignature of the 
surety. Subsequent to a withdrawal 
made by the administrator without the 
countersignature of the surety, the 
latter brought an action against the 
bank to recover for the breach of the 
agreement. It was held that the bank 
was liable for permitting a withdrawal 
by the administrator without the coun- 
tersignature of the surety. Fidelity & 
Casualty Company of New York v. 
People’s National Bank, Minn., 290 
N. W. Rep. 305. 57 B. L. J. 551. 
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§1258. —Check is conditional payment 
merely. 


A check does not operate as pay- 
ment of a debt, except where expressly 
given and accepted as such, until it 
has been accepted and honored by the 
bank on which it is drawn. Liberty 
National Bank of Weatherford v. 
Simpson, Okla., 102 Pac. Rep. (2d) 844. 
67 B. L. J. 630. 


PLEDGE AND COLLATERAL 


§1284. Sale of collateral. 


Defendant bank as payee of a note 
had certain securities of the maker as 
well as certain additional securities of 
one Budd, as collateral for the note. 
When the value of the collateral de- 
clined, the bank called for additional 
security. At the request of the maker, 
plaintiff endorsed certain stock certifi- 
cates in blank and delivered them to 
the maker, who, in turn, deposited 
them with the bank as additional col- 
lateral on the note. Upon the maker’s 
failure to pay the note, the bank sold 
the plaintiff's securities without sell- 
ing any of the other collateral depos- 
ited by the maker. It was held that 
the bank had the right to sell plain- 
tiff’s securities without first having 
proceeded against the principal. As 
the maker’s collateral was not surren- 
dered to the prejudice of plaintiff, the 
latter was protected by subrogation to 
the (bank’s right in the maker’s collat- 
eral. The plaintiff was not entitled to 
notice of the sale, since the note ex- 
pressly waived notice of sale. Such a 
waiver binds the surety as well as the 
principal. Read v. Pennsylvania Com- 
pany for Insurance on Lives and 
Granting Annuities, Pa., 12 Atl. Rep. 
(2d) 925. 67 B. L. J. 495. 


A pledgee may not dispose of the 
pledged collateral, by sale or other- 
wise, in satisfaction of the debt with- 
out notifying the pledgor and giving 
him an opportunity to redeem it by 
paying off the debt, unless the parties 
have stipulated otherwise by express 
contract. Heimpel v. First National 
Bank & Trust Co. of Bethlehem, Pa., 
12 Atl. Rep. (2d) 28. 67 B. L. J. 562. 


PRESENTMENT FOR PAYMENT 
$1313. Time of presentment of demand 
notes. 


The president and general manager 
of a corporation was indorser on a de- 


mand note on which the corporation 
was maker. It appeared that about 
six years after the date of issue of the 
note the corporation had lost all of its 
assets and its officers had resigned. 
The note was never presented to the 
maker for payment and no notice of 
dishonor was given to the indorser. It 
was held that no waiver of present- 
ment could ‘be inferred from the fact 
that the corporation had lost all of its 
assets and that the indorser had re- 
signed from active participation in the 
corporation. Consequently the holder 
of the note was not relieved from the 
consequences of the failure to make 
due presentment. In re Taylor’s Es- 
tate, 21 N. Y. Supp. (2d) 245. 57 
B. L. J. 705. 


PUBLIC ACCOUNTANTS 


Some Reservations on the State Street 
Trust Company Case. 57 B. L. J. 757. 


SAFE DEPOSIT COMPANIES 


§1350. \Liability of company to cus- 
tomer. 


A depositary for hire, engaged in the 
renting of safety deposit boxes, is 
bound to exercise ordinary diligence 
and care for property entrusted to it, 
and the diligence and care required of 
such depositary is that degree of dili- 
gence and care which is customarily 
exercised in the community by ordi- 
narily careful institutions, fairly com- 
parable in size and other conditions 
with the depositary in question. 
Schmidt v. Twin City State Bank, 
Kans., 100 Pac. Rep. (2d) 652. 657 
B. L. J. 570. 


SAVINGS BANKS 
§1363. —Effect of by-laws and rules. 


The by-law of a bank provided that 
any payment to a person presenting 
the pass book should be valid as 
against the depositor but also provided 
that, should depositor wish any other 
person to withdraw the money, such 
person must present the pass book to- 
gether with an order signed by the de- 
positor. It was held that this by-law 
was ambiguous and should not be re- 
solved against a depositor who sus- 
tained loss through forgery. Com- 
misso v. National City Bank of New 
York, 21 N. Y. Supp. (2d) 187. 57 
B. L. J. 659. 
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§1364. —Savings bank held not liable 
in such cases. 


As a general rule a savings bank is 
not liable in paying a deposit to a per- 
son in unlawful possession of the pass 
book unless the bank is guilty of neg- 
ligence in making the payment. A de- 
positor’s savings pass book was stolen 
by a neighbor and the bank paid a 
sum of money to him on a forged with- 
drawal slip. It was held that the bank 
was not liable. The opinion, however, 
does not set forth the facts indicating 
the presence or absence of negligence. 
It merely holds that the bank had ex- 
ercised good faith and due diligence. 
King v. Ohio National Bank of Colum- 
bus, Ohio, 23 N. E. Rep. (2d) 847. 57 
B, J. 81. 


STATUTE OF LIMITATIONS 


§1386. Action on note. 

The statute of limitations does not 
begin to run against a note containing 
an acceleration clause until the speci- 
fied maturity date, unless the payee 
takes some affirmative action to ma- 
ture the note earlier. In re Steinway’s 
Estate, 21 N. Y. Supp. (2d) 31. 57 
B. L. J. 640. 


§1402. Action for usurious interest. 

Where usurious interest is paid to a 
national bank, the person paying it 
may recover twice the amount paid, 
provided the action to recover the in- 
terest is commenced within two years 
of the time the usurious transaction 
occurred. 12 U. S. Code § 86. The 
fact that the person paying the inter- 
est goes into bankruptcy does not ex- 
tend the time for bringing the action. 
In other words, a trustee in hbank- 
ruptcy cannot maintain an action for 
twice the amount of usurious interest 
paid by the ‘bankrupt to a national 
bank, where the action is brought more 
than two years after the interest is 
paid, notwithstanding the fact that the 
adjudication in bankruptcy was made 
within two years of such payment. In 
re Appalachian Publishers, Inc., Tenn., 
29 Fed. Supp. 1021. 57 B. L. J. 144. 


STOCK AND STOCKHOLDERS 


§1440. Statutory liability in general of 
stockholders to creditors. 


United States. 

A stockholder in a closed national 
bank paid part of his statutory liabil- 
ity and gave a note and mortgage to 
secure the remainder. After the de- 
positors and creditors had been paid in 


full, a statutory agent elected for the 
stockholders brought suit on the note 
and mortgage. It was held that he 
could not recover since the note and 
mortgage were not assets of the bank 
but were assets of the depositors and 
creditors and could not be enforced 
after those classes had been paid. Rob- 
bins v. Mitchell, 107 Fed. Rep. (2d) 
56. 57 B. L. J. 114. 


Under the National Banking Act, a 
stockholder of a consolidating national 
bank, wishing to avoid becoming a 
stockholder in a consolidated national 
bank, must within due time assent 
from the proposed consolidation, and 
in the absence of such dissent, all 
stockholders of the consolidating banks 
become stockholders of the consoli- 
dated bank and liable to contingent 
superadded stockholders’ liability. 12 
U. S. C. A. § 38. Dixon v. Cannon, 32 
Fed. Supp. 626. 57 B. L. J. 765. 


Under the Federal statute, 12 U. S. 
Code § 64a, the statutory double lia- 
bility, previously imposed, ceases with 
respect to all shares of national bank 
stock “issued after June 16, 1933.” A 
national bank effected a change in its 
capital structure in 1935. Among other 
things, it reduced its common capital 
stock from $100,000 to $50,000. The 
outstanding common. shares’ were 
turned in to the bank and cancelled 
and new certificates representing the 
reduced capital were issued. It was 
held that these shares were “issued 
after June 16, 1933” within the mean- 
ing of the statute and that none of the 
defendants was subject to the statu- 
tory liability. Federal Deposit Insur- 
ance Corp. v. Gunderson, 106 Fed. Rep. 
(2d) 633. 57 B. L. J. 55. Affirming 
26 Fed. Supp. 293. 56 B. L. J. 419. 


Husband and wife held shares of 
stock of a national bank as an “estate 
by entireties.” Under this form of 
ownership in accordance with the 
Michigan law, the wife became sole 
owner of said stock by right of sur- 
vivorship upon the death of her hus- 
band. It was held that the wife was 
subject to stock assessment upon fail- 
ure of the bank since she became the 
sole owner of the stock upon her hus- 
band’s death and continued thereafter 
to obtain the benefits of the stock, 
notwithstanding her failure as admin- 
istratrix of her husband’s will, to list 
said stock in her inventory. Sec. 64, 
Title 12, U. S. C. A., does not except a 
married woman from the operations of 
its provisions. Schram v. Collins, 30 
Fed. Supp. 783. 57 B. L. J. 290. 
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An owner of stock in a holding com- 
pany, created by the exchange of na- 
tional bank stock for the shares of the 
holding company, is liable for his pro- 
portionate share of statutory assess- 
ment on the stock of the national bank 
held ‘by the holding company. 12 
U. S. C. A. § 64. In this case there 
was a “super-added contractual lia- 
bility” imposed by one of the articles 
of the holding company’s charter 
whereby the stockholders assumed the 
company’s liability as record holders 
of the bank stock. MacPherson v. 
Schram, 112 Fed. Rep. (2d) 674. 57 
B. L. J. 628. 


Georgia. 

A bank cannot abolish the double 
liability of its stockholders by reducing 
the amount of its capital stock through 
an amendment of its charter. Dobbs v. 
Federal Deposit Insurance Corpora- 
tion, Ga., 6 S. E. Rep. (2d) 375. 57 
B. L. J. 460. 


§1441. —Status as stockholder in doubt. 


Owner of national bank shares died 
intestate, leaving widow and son as his 
only heirs at law to inherit his prop- 
erty. Both widow and son executed 
receipts for their parts of the estate 
upon the appraised value which in- 
cluded the value of the shares. It was 
held that the execution of these re- 
ceipts was impliedly an acceptance of 
the bank stock so as to render the 
widow and son liable on the assess- 
ments subsequently made against all 
the shareholders on insolvency of the 
bank. Staudenmaier v. Bechaud, 110 
Fed. Rep. (2d) 517. 57 B. L. J. 501. 


§1442. —Transfer prior to insolvency. 


Where a broker purchases bank stock 
for his own account without obligation 
to transfer it to the account of a cli- 
ent, he is liable for assessment thereon 
based on ownership within sixty days 
before the bank closed. 12 U. S.C. A. 
§§ 63, 64. However, if a broker pur- 
chases stock with a binding commit- 
ment to deliver it to a client, he has 
the status of a pledgee of the stock, 
even though he uses his own money 
for the purchase. Barnes v. Reed, 112 
Fed. Rep. (2d) 714. 57 B. L. J. 652. 


§1449. —Stock issued in name of an- 
other person. 


Defendants allowed their names to 
appear on the bank’s records as out- 
right owners of stock, although true 
ownership was in others. For such 
services the trust company agreed to 


pay $100 a year to each of the defend- 
ants and to indemnify them against 
liability. Upon the failure of the bank 
it was held that the defendants were 
subject to the statutory liability im- 
posed upon stockholders. Munro v. 
Huber, 109 Fed. Rep. (2d) 97. 57 
B. L. J. 497. 


§1453. —Liability of bank or other cor- 
poration as stockholder. 


One Jones was president, general 
manager and director of the defendant 
corporation, owning about 97 per cent 
of its common stock and operating the 
corporation very much as he pleased. 
Jones was also a stockholder and di- 
rector of a bank and fairly familiar 
with its financial condition. Appar- 
ently without consulting other officers 
or stockholders of the corporation, 
Jones transferred to it 100 shares of: 
his bank stock. The transfer of the 
bank stock was openly recorded and 
fully disclosed in the corporate journal, 
ledger book and in annual reports. It 
was held that the corporation was con- 
clusively bound with notice of the 
transaction and could not, after the 
closing of the bank, escape statutory 
liability on the bank stock by repudi- 
ating the transfer after a delay of one 
and a half years. Roth v. Ahrensfeld, 
Ill., 27 N. E. Rep. (2d) 445. 57 B. L. J. 
723. 


§1456. —Trustees. 


Shares of stock in a national bank 
association were devised by a testator 
to certain trustees in trust for the 
purposes specified in his will. Upon 
final distribution of the deceased’s es- 
tate the trustees received the bank 
shares as a part of the trust estate but 
took no action to have the shares 
transferred to their names. Subse- 
quently the bank was declared insol- 
vent and an assessment was levied 
upon the trustees as stockholders of 
the bank to the extent of 100 per cent 
of the par value of its capital stock. 
It was held that the Federal statute 
concerning the personal liability of 
representatives of stockholders of na- 
tional ibank associations does not re- 
lieve trustees from liability for assess- 
ments properly made upon national 
bank stock belonging to a trust es- 
tate, but merely provides that trustees 
shall not be personally liable. 12 
U. S. C. A. §§ 64, 66. Favini v. Van 
Dyke, 111 Fed. Rep. (2d) 981. 57 
B. L. J. 692. 
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STOPPING PAYMENT 


§1464. —Form of notice. 


A bank will not be liable to its de- 
positor in neglecting to stop payment 
of a check where the number of the 
check is incorrectly stated in the stop 
payment order, although the check is 
correctly described in all other par- 
ticulars. John H. Mahon Company v. 
Huntington National Bank, Ohio, 23 
N. E. Rep. (2d) 638. 57 B. L. J. 76. 


§1474. Liability of bank paying stopped 
check. 


The payee of a check asked a bank 
to cash it and the bank called the 
drawee bank on the telephone and was 
told by the latter that the check would 
be paid on presentment, whereupon the 
check was cashed. Before the check 
was presented, the drawer placed a 
stopped order against the check. The 
drawee, however, paid the check. It 
was held that the drawee bank was lia- 
ble to the drawer for the amount of 
the check. The bank’s verbal promise 
over the telephone to pay the check 
did not constitute a certification and 
was not binding on the bank. Ameri- 
can National Bank v. Reed, Texas, 134 
S. W. Rep. (2d) 782. 57 B. L. J. 155. 


§1476. Right of bank to recover money 
paid on stopped check. 


A hosiery company drew a check on 
the First National Bank of Lehighton, 
Pennsylvania, payable to the order of 
the plaintiff, Foster. Foster deposited 
the check for collection in a North 
Carolina bank which, through corre- 
spondents, sent it to the Federal Re- 
serve Bank of Philadelphia. The Re- 
serve Bank collected the check from 
the drawee which, at the time, over- 
looked the fact that payment of the 
check had been stopped. The drawee 
bank notified the Reserve Bank of the 
mistake while the proceeds were still 
in the latter’s hands and both the 
drawee bank and Foster claimed to be 
entitled to the funds. It was held that 
the drawee bank was entitled to the 
money. This is contrary to the ma- 
jority rule. In most of the states in 
which this question has arisen, it has 
been held that a drawee bank, which 
pays a stopped check through error, 
will not be permitted to recover the 
money. Foster v. Federal Reserve 
Bank of Philadelphia, 24 Fed. Supp. 
716. 6&7 B. L. J. 19. 


SURETIES 


See Guaranty. 
See Insurance. 


§1486. —Rights of surety after paying 
debt. 


A voluntary act of waiver by a per- 
son entitled to subrogation or an in- 
voluntary waiver of subrogation, such 
as arises from presumption of law or 
from acts and circumstances, will de- 
stroy the right of subrogation. If 
there has been a delay in asserting 
subrogation and the rights of the par- 
ties have been affected either by loss 
of evidence or otherwise, the right of 
subrogation will be deemed waived. 
This is so, despite the fact that the 
time of the delay is less than the stat- 
utory period of limitations. Ely v. 
Stone, 17 N. Y. Supp. (2d) 266. 57 
B. L. J. 293. 


§1487. Release of surety. 


Defendants were makers of a note 
securing a realty mortgage given to 
plaintiff bank. Some time after the 
execution of the note the defendants 
sold the realty and plaintiff bank ac- 
cepted the indorsement of the pur- 
chaser, J. H. Cardwell, who assumed 
and agreed to pay the indebtedness of 
the defendants as evidenced by the 
note. By reason of the indorsement 
the defendants became sureties and 
Cardwell, the principal on the note. 
In a suit by the (bank to recover de- 
ficiency against the defendants as 
sureties, it was held that the legal 
effect of dismissal of the suit against 
Cardwell “with prejudice” was an 
absolute release of Cardwell’s per- 
sonal liability on the note and hence, 
the defendants were exonerated as 
sureties. The release of the principal 
releases the sureties. Bank of Amer- 
ica v. Jorjorian, Ill., 24 N. E. Rep. (2d) 
896. 57 B. L. J. 332. 


§1490. —Surrender of collateral. 


A corporation assigned three insur- 
ance policies to a bank as security for 
all debts of the corporation to the bank. 
The policies were on the life of the 
president of the corporation and were 
payable directly to the corporation as 
sole beneficiary. Subsequently other 
life policies naming president’s wife as 
beneficiary were deposited with the 
bank by the president as security for 
a particular note of the corporation 
on which the president was liable as 
accommodation maker only. Upon the 
death of the president, the bank col- 
lected on the three policies but applied 
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only a portion of these funds to the 
particular note. The court found that 
the bank should have first applied the 
entire proceeds of the three policies to 
the satisfaction of the particular note. 
Having failed to do so the two policies 
have been released from the obligation. 
Christian v. Merchants National Bank 
& Trust Co., 195 So. Rep. 485. 57 
B. L. J. 488. 


TAXATION 


§1513.—Municipal taxation. 


The assets of an insolvent national 
bank in the hands of a receiver are 
exempt from a tax on gross receipts 
and business privilege imposed by a 
municipal corporation. The property 
held by the receiver is exempt to the 
same extent as it was before his ap- 
pointment. District of Columbia v. 
Wardell, 32 Fed. Supp. 769. 57 B. L. J. 
838. 


§1522. Income tax. 


The New York State Legislature en- 
acted a statute in 1926 which imposed 
a tax on banks and companies doing 
a banking business and provided that 
corporations theretofore paying a fran- 
chise tax should continue to pay such 
tax. In 1931 there was enacted certain 
amendments to the Banking Law re- 
lating to industrial fbanks, where 
amendments dealt with the separation 
of investment companies engaged in 
the industrial loan business and those 
not so engaged. It was held that an 
investment company engaging in in- 
dustrial loan business, and paying a 
franchise tax imposed on business cor- 
porations prior to the enactment of the 
statute, was subject to a franchise tax 
on business corporations and not to 
tax on bank notwithstanding enact- 
ment of amendments. The court found 
no intent on the part of the Legisla- 
ture to alter the application of Arti- 
cle 9-A of the Tax Law to all classes 
of corporate business previously tax- 
able thereunder. Modern Industrial 
Bank v. Graves, 21 N. Y. Supp. (2d) 
329. 57 B. L. J. 708. 

Section 117 (d) of the Revenue Act 
of 1939 provided that losses from sale 
of capital assets by a bank or trust 
company, a substantial part of whose 
business is receiving deposits, are not 
subject to the limitation of $2,000. It 
was held that this section was ap- 
plicable to all kinds of trust com- 
panies, and was not limited to trust 
companies carrying on an ordinary 


banking business. In defining the 
word “substantial,” the court said, 
“the inquiry is not whether deposits 
represent the most substantial part,— 
that is, the major part, of the trust 
company’s business, but simply whether 
they represent a substantial part.” 


‘Safe Deposit & Trust Company of 


Baltimore v. Magruder, 34 Fed. Supp. 
199. 57 B. L. J. 843. 


A trust engaged in doing business 
as a going concern for profit or in- 
come is taxable as a business enter- 
prise. Revenue Act 1932, §1111, 26 
U. S. C. A. § 1696. Fidelity-Bankers 
Trust Company v. Helvering, 113 Fed. 
Rep. (2d) 14. 57 B. L. J. 819. 


§1524. Gift tax. 


A man executed a trust agreement, 
transferring to the trust a large quan- 
tity of securities, stating to his law- 
yers that his purpose was, in part, to 
relieve himself of the burden of han- 
dling this portion of his estate and, in 
part, to put the management of it after 
his death in hands he considered more 
capable than those of his wife and 
daughter. He died about two and a 
half years later from a heart ailment 
which was unconnected with the one 
from which he was suffering at the 
time of the execution of the trust. It 
was held that the trust was created 
“in contemplation of death” for estate 
tax purposes under Section 302(c) of 
the Revenue Act of 1926, 26 U. S. Code 
§ 411(c). Harris Trust & Savings 
Bank v. United States, 29 Fed. Supp. 
876. 57 B. L. J. 44. 


In 1915 a woman then 68 years of 
age and in excellent health executed a 
deed of trust assigning certain securi- 
ties to two trustees. She reserved the 
income to herself for life and a power 
of appointment to dispose of the es- 
tate by will. Upon her failure to exer- 
cise the power of appointment the 
deed provided that, at her death, the 
trust assets should pass to her five 
children in equal shares. In 1932 she 
relinquished her power of appointment 
and transferred her real estate to one 
daughter who executed declarations of 
trust for the benefit of the five chil- 
dren. At that time she was still in 
robust health. She died in 1934. It 
was held that the transfers were not 
made “in contemplation of death” so 
as to be taxable under § 302 of the 
Revenue Act of 1926, as amended, 26 
U. S. Code, § 411. Denniston v. Com- 
missioner of Internal Revenue, 106 
Fed. Rep. (2d) 925. 67 B. L. J. 103. 


= 


Law regarding taxation of rever- 
sionary interests in the gross estate. 

Modification of ‘Hallock Decision” 
by amendments to Article 15 and 17 
of Regulations 80 by the Treasury 
Department. 57 B. L. J. 833. 


TRADE ACCEPTANCES 


§1549. Negotiability. 

The negotiability of a trade accept- 
ance is not affected by the fact that it 
contains the following clause. “The ob- 
ligations of the acceptor hereof arise 
out of the purchase of goods from the 
drawer, maturity being in conformity 
with the original terms of purchase.” 
State Trading Corp. v. Smaldone, 15 
N. Y. Supp. (2d) 33. 57 B. L. J. 102. 


The negotiability of a trade accept- 
ance or a draft is not destroyed by the 
words “on account of 14,789 bags Cu- 
ban centrifugal sugar as per contract 
4/25/39,” or the words, “95% value of 
14,600 bags Cuban centrifugal sugar as 
per contract 5/9/39,” following the 
words, “charge the same to account of.” 
Sec. 22 of the N. Y. Negotiable Instru- 
ments Act (§ 3 of the Uniform Act). 
Public National Bank & Trust Co. v. 
Garcia Sugars Corp., 16 N. Y. Supp. 
(2d) 914. 57 B. L. J. 204. 


The negotiability of a trade accept- 
ance, in which the time of maturity is 
stated, is not destroyed by the follow- 
ing provision: “The obligation of the 
acceptor hereof arises out of the pur- 
chase of goods from the drawer, ma- 
turity being in conformity with the 
original terms of purchase.” The 
Negotiable Instruments Law, Conn. 
Gen. Stat., § 4320, specifically pro- 
vides that an instrument is uncon- 
ditional (and therefore negotiable) al- 
though “coupled with ... a state- 
ment of the transaction which gives 
rise to the instrument.” State Trading 
Corp. v. Rosen, Conn., 9 Atl. Rep. (2d) 
289. 57 B. L. J. 67. 


Below the signatures of an acceptor 
and indorser of a trade acceptance 
were the following words: “The obli- 
gation of the acceptor hereof arises 
out of the purchase of goods from the 
drawer, maturity being in conformity 
with the original terms of purchase.” 
It was held that the presence of these 
words did not render the instrument 
non-negotiable under Section 25 of the 
Massachusetts Negotiable Instruments 
Act (Section 3 of the Uniform Act) 
which provides that an instrument is 
not rendered conditional because it is 
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coupled with “a statement of the 
transaction which gives rise to the in- 
strument.” State Trading Corpora- 
tion v. Toepfert, Mass., 23 N. E. Rep. 
(2d) 1008. 87 B. L. J. 125. 


TRAVELER’S CHECKS 


§1559. Traveler’s checks. 

Certain travelers’ checks issued by 
the American Express were given to 
plaintiff by one Waldruff in their origi- 
nal form, undated, unsigned, uncoun- 
tersigned and still covered by enclo- 
sures showing the printed instruc- 
tions of the Express Company. It was 
held that the plaintiff could not recover 
on the checks from the Express Com- 
pany. The company issuing the trav- 
elers’ checks had the right to refuse 
payment when the checks did not bear 
the signature and countersignature of 
the purchaser. Without these signa- 
tures, the travelers’ checks were in- 
complete instruments and they could 
not be enforced against the company 
which issued them even by a bona fide 
holder. Venable v. American Express 
Company, N. C., 8 S. E. Rep. (2d) 804. 
57 B. L. J. 465. 


USURY 
Statute of limitations, see §1402. 


§1564. What constitutes usury. 

According to the Michigan tax law, 
the mortgagee and not the mortgagor 
must pay the mortgage tax and record- 
ing fees. So, where the mortgagor 
pays the tax, recording fees and the 
highest legal rate of interest, the mort- 
gage is usurious and all payments of 
interest are, under the laws of Michi- 
gan, applied to a reduction of the prin- 
cipal debt. However, one who pays a 
usurious interest to a national bank 
may not recover it by way of set-off 
in a mortgage foreclosure suit, since 
the Federal statute controls and pro- 
vides for recovery by an independent 
action. 12 U. S. C. A. § 86. Schu- 
macher v. Lawrence, 108 Fed. Rep. (2d) 
576. 57 B. L. J. 337. 

Plaintiff made an agreement with 
The Ford Motor Company to purchase 
an automobile for $615, of which plain- 
tiff paid $100 in cash. Thereafter he 
obtained a loan from defendant finance 
corporation to pay the balance of the 
purchase price and executed a note 
and mortgage for $696.50. The note 
included not only the $515 borrowed, 
but $31.95 for insurance on the au- 
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tomobile and $151.55 which, obvi- 
ously, was intended as “interest.” The 
note and mortgage were prepared 
in the office of the finance corporation, 
by its representative, on its own forms, 
and were drawn in favor of The Ford 
Motor Company, as the method adopted 
by the finance corporation of evidenc- 
ing and consummating the loan. The 
note and mortgage were then trans- 
ferred to the finance corporation. It 
was held that the remaining $151.55 
included in the note was “interest” 
and, since it was in excess of the 
amount allowed by law, it constituted 
“usury.” It was immaterial that the 
note and mortgage given as security 
were drawn in favor of the manufac- 
turer of the automobile and then as- 
signed to the finance corporation. 
Frankfurt Finance Corporation v. Cox, 
Tex., 142 S. W. Rep. (2d) 6553. 57 
B. L. J. 779. 


Plaintiff executed a note for $20,000 
with interest at 6 ‘per cent to a na- 
tional bank as evidence of his out- 
standing indebtedness to the bank at 
the time of the execution of the note. 
As a prerequisite to subsequent renew- 
als by the bank of the outstanding 
note, the plaintiff was required to exe- 
cute his promissory note for $3,500 
payable to the bank with 6 per cent 
interest. The proceeds of this note 
were not given to the plaintiff but were 
used to purchase a certificate of de- 
posit which did not (bear interest and 
which was pledged to the /bank as col- 
lateral on the $3,500 note. It was held 
that this arrangement of the bank 
which required plaintiff to borrow $3,- 
500, at 6 per cent interest, which he 
did not want or need and was not per- 
mitted to use by reason of being in- 
vested in a non-interest-bearing cer- 
tificate of deposit, was merely a device 
and subterfuge to charge the plaintiff 
more than the legal rate of 6 per cent 
on the $20,000 indebtedness of the 
bank, and accordingly resulted in a 
violation of Section 86, Title 12, 
U. S. C. A. Hershey v. Anderson, 32 
Fed. Supp. 1019. 57 B. L. J. 663. 


§1580. —Where holder a bank. 


Neither the usury statutes nor sec- 
tion 108 of the Banking Law of New 
York concerning rates of interest to 
be charged by ‘banks has any applica- 
tion to a bona fide sale of merchandise 
on time. Lamula v. Morris Plan In- 
dustrial Bank of New York, 19 N. Y. 
Supp. (2d) 357. 57 B. L. J. 485. 


WAREHOUSE RECEIPTS 


§1594. Effect of transfer. 


In the case of goods delivered to the 
warehouseman by the owner, and for 
which a (field warehouse) receipt is 
issued, the goods cannot be attached 
or otherwise levied upon while in the 
possession of the warehouseman, un- 
less the receipt be first surrendered 
or its negotiation enjoined. Heffron v. 
Bank of America National Trust and 
Savings Association, 113 Fed. Fed. (2d) 
239. 57 B. L. J. 739. 


The plaintiff, being the owner of 
county road bonds, was desirous of ex- 
changing them for whiskey warehouse 
receipts. Salesmen for the defendant 
investment company exchanged whis- 
key receipts with the defendant for 
his bonds. Later the investment com- 
pany sold the bonds at a profit of 
$10,730. It appeared that the invest- 
ment company never bought or sold 
securities for a customer’s account but 
always carried on all transactions as 
principals. It was held that the facts 
indicated no agency or fiduciary rela- 
tionship between the parties and that 
the plaintiff was not entitled to re- 
cover. Metcalf v. Leedy, Wheeler & 
Company, Fla., 191 So. Rep. 690. 57 
B. L. J. 69. 


§1596. Receipts issued through fraud 
or mistake. 


A warehouse corporation issued a 
number of negotiable warehouse re- 
ceipts covering bags of cocoa. The 
corporation also issued a number of 
fraudulent receipts which did not rep- 
resent any cocoa stored in the ware- 
house. These receipts came to the 
hands of a trust company as a pur- 
chaser in good faith. Subsequently, 
the warehouse was leased by a com- 
pany and the holders of the warehouse 
receipts, including the trust company, 
turned in their receipts for new re- 
ceipts issued by the lessee company. 
The lessee company subsequently be- 
came bankrupt. It was held that the 
trust company was not entitled to share 
along with the holders of valid re- 
ceipts in the common pool of bags of 
cocoa and had no claim against the 
bankrupt estate. Only those whose 
receipts represented cocoa actually de- 
posited in the warehouse were entitled 
to any claim. In re Harbor Stores 
Corporation, 29 Fed. Supp. 749. 57 
B. L. J. 31. 
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